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REAUTHORIZATION OF THE ADMINISTRATIVE 
CONFERENCE OF THE UNITED STATES 

WEDNESDAY, FEBRUARY 21, 1990 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL REtATiONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10 a.m., in room 

2226, Raybum House Office Building, Hon. Barney Frank (chair- 
man of the subcommittee) presiding. 

Present: Representatives Barney Frank, Harley O. Staggers, Jr., 
Don Edwards, Craig T. James, and Chuck Douglas. 

Also present: Representative Tom Campbell. 
Staff present: Janet Potts, chief counsel; Belle Cummins, assist- 

ant counsel; Cynthia Blackston, chief clerk; and Roger T. Fleming, 
minority counsel. 

Mr. FRANK. The hearing of the Subcommittee on Administrative 
Law and Governmental Relations will come to order, two members 
now being present. 

This is a hearing on H.R. 3897, which would reauthorize the Ad- 
ministrative Conference of the United States, and we will hear our 
first witness, Mr. Breger, the Chairman of that organization. 

[The bill, H.R. 3897, follows:] 

(1) 



s 
1 (2) in paragraph (15) by striking the period and 

2 inserting "; and"; and 

3 (3) by adding at the end the following: 

4 "(16) request any administrative agency to notify 

5 the Chairman of its intent to enter into any contract 

6 with any person outside the agency to study the effi- 

7 ciency, adequacy, or fairness of an agency proceeding 

8 (as defined in section 551(12) of this title).". 



STATEMENT OF MARSHALL J. BREGER, CHAIRMAN, ADMINISTRA- 
TIVE CONFERENCE OF THE UNITED STATES, ACCOMPANIED BY 
WILLIAM J. OLMSTEAD, EXECUTIVE DIRECTOR, AND GARY J. 
EDLES, GENERAL COUNSEL 
Mr. BREGER. Thank you very much, Congressman Frank. I am 

accompanied by Gary Edles, General Counsel. I have prepared a 
written statement with appendixes and I would be grateful if you 
would have that put in the record. 

Mr. FRANK. Without objection, it will be made part of the record. 
Mr. BREGER. I know that this committee is familiar with the 

work of the Conference and you have before you our extensive 
written statement, so I only want to make a few introductory re- 
marks to leave time for any questions that you might have. 

In the first place, I want to underscore that if an organization 
like the Administrative Conference did not exist, as Marx said with 
religion, it would have to be invented, because it serves an impor- 
tant social and intellectual function for the administrative state. 
That is to say, with the growth of administrative agencies, with the 
increase of bureaucratic activity, with the large number of pro- 
grams that Congress yearly creates, there is a need for an internal 
think tank to step back, reflect, focus on the terrain, and consider 
how the administrative procedure can be structurally improved. 
Every other industrial country has created an entity like the Ad- 
ministrative Conference because they have found that the kind of 
research that the Conference does is important to their activity. 

I want to point out to you what I think to be the unique nature 
of the Conference membership and the Conference process. It is dif- 
ferent in kind than simply setting a number of researchers out to 
study a problem, be they academics or beltway. 

The Conference consists of 101 members; around 60 are Govern- 
ment members. There are members from the public sector—these 
are usually attorneys, although not always, with established rep- 
utations and knowledge of public law and administrative law. It 
also consists of academics—the top academics in the administrative 
law field. 

A project is commissioned, our staff works closely with the con- 
tractor to focus in on the real life questions, the practical ques- 
tions. It's not an ivory tower product that stays in the library. 

The committees of the Conference review the document, develop 
recommendations. The perspective of all interested parties is 
brought to bear. The different agencies that have problems, private 
sector concerns, consumer concerns, are all brought to bear. The 
product, while I can't say it is always perfect, at least it is very un- 
likely that we will have missed something, that we will have 
missed some important piece and will be surprised by a comment 
from the agency or from the public. 

This process of bringing together the best minds from different 
perspectives and having them work on problems of government is 
very unusual in the Government. It's one of the few places in the 
Government where you have an opportunity to study the long term 
and look at the long term rather than deal every day with day-to- 
day crises. 
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As our statement points out, we are looking at new areas to work 
in. This is largely because, first, modern life has spun forth these 
new areas, and also because Congress is creating new programs 
and focusing on new issues. 

We have begun to do work on problems of international trade. 
These are procedural problems, mind you, problems that are devel- 
oped by EC-92 and standardization and how U.S. regulatory agen- 
cies will relate to the increasing needs of an international regula- 
tory environment—a subject there's been very little study on. 

We have increased our work in the environmental and health 
fields, procedures again of the agencies that deal with environment 
and health; and, of course, we continue working on our old stand- 
bys: Financial services agency procedures, alternate dispute resolu- 
tion, and the more traditional activity of administrative procedure, 
judicial review, ALJ's, et cetera. 

I have to underscore to you that the formal work product that 
you see, the Conference recommendations—and we're proud of the 
fact that we have more than doubled that work product over the 
last 4 years—is only the tip of the iceberg of Conference activity. 
We have numerous informal interactions with Congress where we 
are asked by congressional staff to analyze legislation, where we're 
used as the institutional memory of administrative procedure. We 
get called up by staffers and we also get called up by people in 
agencies who want our view on proposed procedures want our view 
as an institutional memory of administrative law. 

I think it's important that you recognize not just the formal rec- 
ommendations but the much wider informal activities of Confer- 
ence—the training work that we do, although that has been con- 
strained by budgetary limitations, and the coordination and infor- 
mation work that we do, to make sure that agencies don't keep 
reinventing the wheel, that a project done in Agriculture is not 
done 3 years later in the Department of Energy. 'That's a waste to 
the U.S. Government. 

I have to underscore to you that you in Congress and this com- 
mittee have a responsibility—a responsibility to study the adminis- 
trative process and to keep it from growing like Topsy and moving 
outside your control. 

There are many problems to the administrative state. The mass 
justice system practically has collapsed; in social security disability 
appeals, one of our studies showed people get less than 15 minutes 
per appeal, hardly time to read the papers, let alone make a deci- 
sion. 

There's a balkanization of procedure with each piece of legisla- 
tion rewriting administrative procedure. There's overlapping of 
functions. There are lack of statistics about administrative law and 
administrative procedure. There's a lack of training of senior Gov- 
ernment officials and there's a system overload, both in court and 
in the agencies in dealing with the administrative process. 

Now whether you choose to make use of the Administrative Con- 
ference or of another agency to deal with these problems, I point 
out to you that there are problems that have been too long ignored 
and must be dealt with. I don't put this forward as a jeremiad, but 
I think it's fair to say that the administrative state needs attention 
and needs both reflection and a pretty comprehensive tuneup. 
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Let me thank you for the opportunity to appear before you and 
I'm happy to answer any specific questions that you might have. 

[The prepared statement of Mr. Breger, with appendixes, fol- 
lows:] 

PREPARED STATEMENT OF MARSHALL J. BREGER, CHAIRMAN, ADMINISTRATIVE 
CONFERENCE OF THE UNITED STATES 

Introduction I 

Background 1 

Statutory Mission 4 

Conference Initiatives Affect Millions of Americans S 
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Improvements in the Judicial Process 20 

The Strengths of the Conference 22 

1. As a Practical Advocate for Change 22 
2. As Basic Researcher 24 
3. As Instrument for Coordination and Efficiency 2S 
4. As Testing Ground 26 

Conference Jurisdiction 29 

Conference Themes 30 

Clearinghouse, Training and Advisory Activities 31 

Workload and Budgetary Accomplishments 3S 

Plans for the Future 36 

Statistics Collection 39 
Training 39 
Procedural Audits 40 

Miscellaneous Statutory Changes 40 

Conclusion 42 

Figures 

The Administrative Conference Act Mandate SA 
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STATEMENT OF MARSHALL J. BREGER 

Introduction 

My name u Marshall J. Breger and I serve as Chairman of the Administrative 

Conference of the United States. I am pleased to discuss with you the mission and 

accomplishments of the Conference in support of our request for reauthorization of our 

appropriations for another 4 years. I am particularly gratified thai Chairman Brooks has 

sponsored our reauthorization through the introduction of H.R. 3897. 

The Conference and this committee share a commitment to finding ways to improve the 

operation of the federal government and federal programs, to making the procedures of 

federal agencies fairer and more efficient. I believe the Conference's record of achievement 

over the past 4 years in improving the fairness and efficiency of the administrative process 

amply justifies its reauthorization. 

Baekaround 

It is helpful, Mr. Chairman and members of the committee, to evaluate the role of the 

Conference in some context. The idea of having an institution to recommend improvements 

in agency procedures goes back at least 40 years and has received support from all three 

branches of government on a bipartisan basis. Before there was a permanent Administrative 

Conference, the courts and two Presidents appointed temporary organizations to serve the 

same functions. The Judicial Conference of the United Sutes in 1949 designated a 

committee of its judges to examine some of the more pressing shortcomings of ihe 

administrative process ~ shortcomings that were creating difficulties when they showed up 

in court on judicial review of agency action. A special advisory committee set up by the 

Chief Justice shortly thereafter recommended esublishment of an Administrative Conference. 
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In 19S3, a Republican President, Dwight Eisenhower, esablished a temporary 

Conference on an experimental basis. The success of the experiment led his Democratic 

successor. President John Kennedy, to establish a second temporary Conference in 1961. The 

widespread endorsement of the Conference idea, including the recommendations of both 

temporary Conferences that a permanent institution be esublished, led Congress to pass the 

Administrative Conference Act in 1964 and create the Administrative Conference as a 

permanent, independent agency.' 

On swearing in the first Conference Chairman, Professor (now Federal Circuit Judge) 

Jerre Williams in 1968, then-President Lyndon Johnson noted: 

In 1952 Justice Jackson observed that The rise of adminbtrative bodies 
probably has been the most significant legal trend of the last century. . . . 
Perhaps more values today are affected by their decisions than by those of all 
the courts." 

The success of two temporarv conferences — both chaired very ably by Judge 
Prettyman -- convinced us that we needed a permanent agency for continuing 
review of the administrative process. 

We needed a forum for the constant exchange of ideas between the agencies 
and the legal profession and the public. 

We want the Administrative Conference to be the vehicle through which we 
can look at the administrative process and see how it is working and how it 
could be improved and how it could best serve the public interest.' 

As you may know, the Conference was modeled on the Judicial Conference of the 

United Stales, whose members include representatives of the Supreme Court, the federal 

circuit and district courts, and other judicial officers, who meet, from time to time, in a 

fashion akin to that of the Conference. The research arm of the Judicial Conference is 

maintained in the Federal Judicial Center, an organization charged with the responsibility for 

furthering the development of improved judicial administration. Principally, the Federal 

Judicial Center studies the operation of the federal courts, formulates recommendations for 

'pub. L SS-4W, 7« Stu 61S, no> t USCA { S71 at nq. (197T ud W«t Supp. IM9). 

'Rcmuks ftt the Swckrins In of Jtm S. Willianu M Chalniuui, Adjnialttzmtiv* Conttrmet of t>i« UnlUd Statw, Ju. 
]S, IMS. |18W-6B| Pub. PtpOT, vol. 1 U 6>. 
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the Judicial CoBfereoce on ways to improve the administration of the courts, and conducts 

programs of continuing education and training for court personnel.' Apart from a special 

statutory responsibility for improvement of automatic data processing and systems procedure; 

used by the courts, the Federal Judicial Center performs essentially those functions for lae 

judicial branch of government that the Office of the Chairman uf the Administrative 

Conference is charged with performing for the departments and administrative agencies. 

Both organizations got started at abOLt the same time. The Conference wa« establish'd 

b) Act of Congress in 1964 bat its first chairman was not sworn in until January 23, 1968. 

Ihe Federal Judicial Center was established by Act of Congress in 1967 and its first director 

was sworn in on March 2, 19611. The statutes of Ihe two agencies are differei,:. howevc 

Ttie UiW eitablishing the feitnX 't^dicial (..enter pri..v'.,lc:> an ajtl.orization of a:-prrpriaticr 

of 'such sLH-) lu n,i, \t necessai>' tn carry out the pio«Tsiorj <.t the iin> le T> i 

Administraiivi Coif:rencc staii-i^ has al<vays coiitained an express dollai ceiling. 

Vhai is uuc I'd fne United yjitf» bu beer iiue for much of the westeir. ii.uusiiiali^ec' 

woild, wl.ce t.'ic i>oliiical leadeiship has recognized the need for objective and rclalivelj 

autonomous ciaclical advice on hew to navigs:e the 'administrative state* Many ccuninr 

wit^ significant administrative bureaucracies have some pe.'maneni body thai monittt 

adminisira'ive procedure and recommends improvements. Creal Britain, for example, has 

the Countil of Tnbunalc. cnarged witii the responsibility for overseeing a wiat variety of 

administrHt ve tribunals and r insuUing with them on the establishment of procedural rules 

In Australia, the Administrative Review Council focuses on questions concerning review of 

administrative action by courts and other panels, making recommendations on the adequacy 

of procedures and the categories of administrative decisions that should be reviewed. The 

Canadian Law Reform Commission considers the procedures of administrative tribunals, 

including government departments and agencies.   And the Report and Studies Commission of 

Ht USCA I e>o (1M8) 
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the French Conseil d'Etal prepares confidential annual reports identifying pressing problems 

of administrative procedure and recommending legislative changes. 

Statutory Mission 

The mandate of the Administrative Conference today, as it was when it was established, 

is to study federal agency organization, procedure and management, including, specifically, 

the efficiency and fairness of the processes by which federal agencies administer regulatory, 

benefit and other government programs. Put simply, we try to facilitate operation of the 

administrative stale, making it easier for the administrators, less costly for the taxpayers, and 

more equitable and efficient for the citizens who must deal with it. 

The Conference advises the President, the Congress, and federal departments and 

agencies on ways to improve administrative procedures, including adjudication, rulemaking, 

and informal decisionmaking. Among other things, we study the structure and organization 

of government agencies and their administrative processes. Equally important, although less 

publicized, we work informally with agencies to improve their administrative procedures. 

Because both Congress and the courts recognize that failings in the administrative process 

significantly affect the workload of the courts, the Conference examines the relationship 

between agency action and judicial review and makes recommendations to the courts through 

the Judicial Conference. In short, the Conference addresses all problenns of administrative 

procedure, whether they involve administrative, legislative or judicial solutions, or some 

combination. 

The Conference also serves as an information clearinghouse. It collects and synthesizes 

materials, thus saving agencies from expending resources separately to accomplish essentially 

similar tasks. It provides a mechanism for ensuring consistency from agency to agency in 

procedural matters affecting the public. The Conference fields requests from members of 

Congress, congressional committees and their staffs, agency officials, and members of the 

public on a wide range of matters associated with the administrative process.   Although we 
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do not keep records of our informal conuctt. we handle telephone and mail inquiries on a 

daily basis. 

For the committee's convenience, a copy of our statutory mandate is set out in a chart 

on the facing page. 

Conference Initiatives Affect Millions of Americans 

In its first 20 years Conference recommendations had a significant effect on the 

workings of the federal government.' Early Conference studies, for example, documented 

the government's success in interposing various "technical defenses" in suits seeking relief 

against federal agency action. The Conference recommended that these rules be changed' 

and Congress passed a Conference-sponsored bill to do so in 1976.' In 1972, the Conference 

adopted one of its more influential recommendations, urging Congress to allow agencies to 

impose civil penalties administratively as a complement to seeking criminal sanctions or 

license revocation.' The Conference developed a model statute incorporating an on-the- 

record hearing before an administrative law judge, review by the agency head, with judicial 

review in the courts of appeals to contest the imposition of any penalty. This approach has 

been incorporated into dozens of statutes and was upheld by the Supreme Court.' 

Conference initiatives now touch the lives of millions of Americans. In 1989 alone, we 

examined the procedural mechanisms through which the Medicare program protects its 

beneficiaries from unnecessary, poor quality or inappropriate medical care.'   We looked as 

*Tor « («n«nl description of th« Conf«rttnc*'i nrly wort, M« WoMncraft, The Administrative Conferenee of the 
United States, 24 BIM. LAW. OlS (IMO), Symposium: The Administrative Conference of the tlnited States, 30 Admin. 
L. Rev 3S9 (1074). McGowkn, The Administrative Conference: Guardian of the Regulatory Process, &3 Goo. Wuh 
L   Rev  67 (1885). 

^leconunendatione 68-7, Eliminetion of Juriedictional Amount Requiroment in Judiclei Review, 1 CFR f 305.68*7 
(1089); 69-1, Stktutoiy Reform of the Sovereifn Immunity Doctrine, 1 CFR f 30fi.69-l (1989); end 70-1, Pertiee 
DeTendent, 1 CFR { 306.70-1 (1989). 

^ub. L. 94-S74. 90 Stet   3711 (1976). 

^Recommendetion 73-6, Civil Money Peneltiee ee m Suiction, 1 CFR { S05.73'6 (1089). 

*Atlee RooTinf Co. v. OSHRC, 430 U.S. 443 (1977) (edminletrative impoettloo of civil peoeltiee docs not violete 
Seventh Amendment)    See aUo  Tull v. United Statee, 481 U.S. 412 (1987) (rceftlrnung Atlw Roofingl- 

'Recommendation 89-1, Peer Review end Senctione in the Medicare Profrem, 1 CFR ( 305.89-1 (1989); Joet, 
Administrative Law Issues involving the Medicare Utiliiation and Quality Control Peer Review Organixation 
IfRO) Program: Analysis and Recommendations, SO Ohio State L. J. 1 (1089). 
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well tt the use of medical personnel to help proceii the more thu 1.S million requests for 

disability insurance benefits and supplemental security income submitted annually to the 

Social Security Administration." In furtherance of a 1987 Conference recommendation, we 

helped congressional saff draft the procedural portions of bills to protect private sector 

health and safety whistleblowers, both generally and in the aviation industry specifically, and 

testified on whistleblower legislation before the Subcommittee on Labor-Management 

Relations of the House Committee on Education and Labor. At the request of the House 

Appropriations Committee, and with the encouragement of members of the Congressional 

Hispanic Caucus, we looked into the procedures by which the Immigration and Naturalization 

Service administered the alien legalization program authorized under the Immigration Reform 

and Control Act of 1986." 

At the same time, we made significant recommendations bearing on fundamental aspects 

of the governmental process. Following the Presidential election of 1988, we persuaded the 

new Administration to adopt a first-of-its-kind Code of Conduct for transition workers.*^ 

We were actively involved in ensuring the integrity of governmental decisional processes by 

proposing changes in the conflict-of-interest requirements for members of federal advisory 

committees." We proposed that agencies make their adjudicatory decisioiu more readily 

available to the public." We advised the staffs of the congressional banking committees 

about procedural problems in connection with the Financial Institutions Reform, Recovery 

and Enforcement Act (FIRREA)."   And, as this committee is well aware, we have worked 

'''lUcoinnMndation 89-10, Improvtd UM ofMcdiCkl P«raonn«l in Socikl Sacurlty Difability D«Unnlo»tioiu, 1 CFR | 
SOtSS-lO (IMS); Bloch, Tht list of Medical Personnel in Social SecuHly Disabilily Deierminalions (IMS) 

"StKUnwnt on Mus D«cuiofunakinc Progrmnw: Ttu Alien L«cmliMkion Expsrinict, 1 CFR g S10.14 (1M9); North 
uid Porti, Decision Factories: The Role of the Regional Processing Facilities in the Alien Legalizasion Programs 
(IMS). 

^lUeomnMndfttion BS-1, Pmidmtial TrMuition Worker*' Cod* of Ethicft] Conduct, 1 CFR ( S05.8S-I (IMS); 
Hartir, Proposed Standards of Conduct for Presidential Transition Workers, s« Fod. Bu Non ii J 190 (ISSS) 

^Ucommondation SS'S, Confliet-of'InUrvvt RoquircnMnti for Federal Advisory Conunittoee, 1 CFR f 80S.8S-S 
(1S8S); Berg, Conflict-of-interest Requirements for Members of Federal Advisory Committees (1S8S). 

Reconuncndetion 8S-8, Afcncy Precticee end Procedure* for the Indexinf and Public Areilebility of Adjudicatory 
Deciiioni, 1 CFR } 305.80-8; Gilhoolcy, The Availability of Decisions and Precedents in Agency Adjudications: The 
Impact of the Freedom of lnft>rmation Act Publication Reqtdrements, 3 Admin. L. J. SS (l^S). 

"Piib. L. 101-n, 103 SUI. 1(3 (IMS). 
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diligently  to  develop  legislation   lo  supplement   the  costly  and  litigious  rulemaking and 

adjudicatory processes, where appropriate, with faster, less costly consensual mechanisms. 

It should be emphasized, Mr. Chairman, that these initiatives are only those we 

undertook in the last year or so. The entire 4 years of our current authorization have been 

similarly productive. They resulted in more recommendations than any comparable period in 

Conference history. Indeed, in 1988, for the first time in Conference history, we were 

required to hold a third plenary session in the same year because the number of 

recommendations submitted for Conference action by standing and special committees was at 

an all time high. Of the ISO recommendations adopted during the Conference's almost 22- 

year history, 38 of them — or more than 25 percent -- were adopted in the period of our 

current authorization. This is a tribute to the energy level and dedication of all our members 

and staff, but particularly our committee chairmen, the staff liaisons, and our Research 

Director. 

A brief description of selected ACUS initiatives during our current authorization period 

is attached as Appendix A. A compilation of the 38 formal recommendations and 3 

statements issued during this period is included as Appendix B. 
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Conference Membership 

The Conference hu an authorized membership of 101 members, who include the 

government's top legal officers, leading academic authorities in the field of administrative 

law, and experts from private life who are knowledgeable about governmental processes. 

Except for the Chairman, all of our members serve without compensation. Because of the 

prestige of serving as a Conference member, the government receives, free of charge (except 

for travel expenses for out-of-town members) the services of both its government and public 

participants ~ individuals with on impressive array of accomplishments and experiences who 

donate hundreds of hours of service each year. A current membership list is attached as 

Appendix C. 

Among the 101 members is a 10 member Presidentially-appointed Council, consisting of 

S federal officials and 5 private citizens. Current members of the Council are Phillip D. 

Brady, General Counsel of the Department of Transportation; Richard C. Breeden, Chairman 

of the Securities and Exchange Commission; Harold R. DeMoss, Jr., of the law firm of 

Braeewell ft Patterson in Hoiuton, Texas; Walter Gellhom, Professor Emeritus at the 

Columbia University School of Law; Trudi M. Morrison, President of The Morrimount 

Corporation in Detroit, Michigan; Constance B. Newman, Director of the Office of Personnel 

Management; Robert Ross, Executive Assistant to the Attorney General; R. Carter Sanders, 

Jr., Esquire, Sanders & Associates, Washington, D.C.; and Edward L. Weidenfeld, Esquire, 

Washington, D.C.  We have one Council vacancy at present. 

The Chairman is an advice-and-consent appointee with a term of 5 years who serves as 

the Conference's chief executive.  He superintends a small, permanent career staff. 

By law, a majority of our 101 members are government officials. They are selected by 

their individual agencies and departments and are, typically, agency heads, general counsels, 

commissioners, or assistant secretaries. But the Conference has among its government 

members a cadre of career civil servants who lend important continuity to its activities. 
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Among the career government officiab tre three who hold so-called 'floating* government 

seats that are used to provide the Conference with perspectives that might otherwise go 

unrepresented. Those seats, which rotate from time to time among agencies and departments, 

are filled by an administrative law judge, a member of a board of contract appeals, and an 

inspector general. 

Public members are appointed by the Chairman with the approval of the Council. They 

serve 2-year terms and include some of the leading authorities in the field of administrative 

law and goveranient operations, consumer or public interest representatives, and other 

members of the practicing bar. We currently have 38 public members (other than public 

members of the Council). By design, they represent all points on the political, philosophical 

and geographic spectra. 

Among our public members are Lloyd Cutler and Fred Fielding, former White House 

Counsels to Presidents Carter and Reagan, respectively; Stuart Eizenstat, former Director of 

the Domestic Policy Council under President Carter; James C. Miller III, former Chairman of 

the FTC and Director of OMB under President Reagan; Sally Katzen, a partner in the 

Washington law firm of Wilmer. Cutler & Pickering, and past Chair of the Section of 

Administrative Law and Regulatory Practice of the American Bar Association; Carolyn Kuhl, 

former Deputy Solicitor General, Department of Justice, now in private law practice in Los 

Angeles; former Transportation Secretary James H. Burnley IV; Jonathan Rose, Associate 

Dean, Arizona State University Law School; Elliot Bredhoff of the firm of Bredhoff and 

Kaiser, Counsel to the AFL-CIO Industrial Union Department and one of the country's most 

distinguished labor lawyers; Jonathan Weiss, Director of Legal Services for the Elderly in 

New York City; Phillip Truluck of the Heritage Foundation; Ernest Cellhorn, Regional 

Managing Partner, Jones, Day, Reavis & Pogue, in California, and formerly the Dean at 

Case-Western Reserve Law School, the University of Washington Law School, and the 

Arizona State University Law School; Dr. David Pittle, Technical Director of Consumers 

Union;   Curtis   Bamette,   Senior   Vice   President   and   General   Counsel,   Bethlehem   Steel 
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Corporation; Paul Verkuil, President of the College of William and Mary in Williamjburg, 

Virginia, currently Chairman of the American Bar Association's Section on Administrative 

Law and Regulatory Practice, and one of this country's foremost experts in administrative 

law; and David Vladeck of the Public Citizen Litigation Croup. 

Conference bylaws also establish a category of nonvoting, emeritus membership for 

former Chairmen and those individuals who have served at least 8 years as Conference 

members. By this means, the Conference retains the expertise of these distinguished 

administrative law authorities while permitting new members to bring their ideas into the 

fold. Among our outstanding Senior Conference Fellows are Alan Morrison, Director, Public 

Citizen Litigation Group, Professors Kenneth Culp Davis and Clark Byse, two of the 

academic 'giants' of administrative law scholarship, and Justice Antonin Scalia. 

The Conference also maintains a liaison relationship with the federal judiciary, which is 

represented by Circuit Judge Stephen G. Breyer of the United States Court of Appeals for 

the First Circuit. Former Judge Kenneth Starr resigned as the judiciary's second liaison 

member when he became Solicitor General of the United States and we are awaiting word 

form the Judicial Conference as to his successor. We also have liaison arrangements with 

federal agencies that are not regular Conference members and groups interested in the 

administrative process, such as the Section of Administrative Law and Regulatory Practice 

and the National Conference of Administrative Law Judges, Judicial Administration Division 

of the American Bar Association, and the Federal Bar Association. Both the American Bar 

Association nnd the Federal Bar Association have passed resolutions strongly endorsing the 

reauthorization of the Conference.   See Appendix D. 

Our members share two things in common --an expertise in problems of administrative 

procedure and a willingness to contribute that expertise to make the governmental process 

more open, fair and efficient. I cannot emphasize enough. Mr. Chairman, how much the 

efforts of these volunteers assist our work.    It is not merely the hundreds of hours of 
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volunteer time and effort we are given. Put simply, it is the opportunity for the Conference 

generally, and our consultants specifically, to learn from some of the most seasoned 

practitioners of public law and test Conference recommendations in the crucible of their 

accumulated experience. 

The Conference Process 

The Confereitce's formal advice is given in the form of recommendations that are 

debated and adopted by vote of its 101 members. It develops its recommendations through a 

unique deliberative process that melds theoretical and practical considerations and the views 

of members of the public and private sectors. In consultation with the professional staff, the 

Chairman tenutively decides to pursue a particular topic on the basis of suggestions from 

Conference members, agency officials, members of the academic community, members of 

Congress or congressional committees, or others. The topics are typically narrow and precise 

--as can be seen from the list of past recommendations set out in the Code of Federal 

Regulations, and attached as Appendix E. 

AFter a topic has been defined, the project proposal is submitted to the Council 

membership for approval. The proposal may include the name of a possible consultant — 

usually a scholar who is already a noted national expert in that particular field. Any Council 

member may ask that the project be placed on the Council's agenda for discussion. If no 

member of the Council asks that the project be placed on the agenda, or the project is 

thereafter approved by the Council, the Chairman may contract with a consultant -- 

assuming funds are available. 

Typically, consultants begin work by reviewing the available literature and case law. 

Because the research is sponsored by the Conference, agency officials are typically quite 

willing to participate actively -- often more than if the study was privately sponsored. The 

Conference's Research Director, and one or more of its staff attorneys who have some 

familiarity  with  the field,  work  with consullanu to ensure  that all pertinent   issues are 
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addressed and that the ultimate product is of high quality.  The consultant thereafter submits 

a comprehensive report on the topic. 

The scope of the report is worlced out in advance and monitored throughout the project. 

But consultants nevertheless retain the latitude to make their own findings and conclusions. 

As a result, consultants at times cover issues or develop ideas that will not be translated into 

recommendations by the Conference's committees or adopted by the Conference itself. 

Although the Conference staff ensures that the report is a practical document, not merely an 

'ivory tower* effort, the Conference does not censor a consultant's work. Indeed, we are 

able to attract national experts to undertake projects for the government precisely because we 

accord them freedom to reach their own conclusions and latitude in the reports they produce. 

Because the consultant's report is simply a research study accompanied by 

recommendations, the submission of the report is simply the first step in the Conference's 

work. As a result, the report is quite different from a law review article or other academic 

study. When a consultant's draft report is tendered, it is carefully reviewed by committee 

members. (All Conference members serve on one or more of its committees; committees 

generally reflect the same balance of government and public members as the Conference 

itself.) When, on occasion, the committee review process reveals inadequacies in the report 

as submitted, the consultant is asked to undertake further work. Once the report is complete 

and satisfactory, the committee fashions its own set of recommendations through the tug and 

tussle of debate, persuasion and synthesis. As part of this process, the Conference invites 

representatives of affected interests to participate in committee deliberations even if ihey are 

not members of the Conference. The committee deliberative process is perhaps the most 

unique and special aspect of Conference activity. Over a series of weeks or even months, the 

committees produce practical solutions lo difficult, and often seemingly intractable, problems. 
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Recommendations that emerge from committee review are transmitted to the Council. If 

the Council is satiified thai the recommendations and underlying report are satisfactory, it 

places the recommendations before the full Conference Assembly on the agenda of the next 

semi-anntial general meeting, or plenary session. At a plenary session, the proposed 

recommendations are, once again, thoroughly debated. Almost always, recommendations are 

amended in one fashion or another. On occasion, they are referred to committee for farther 

work, or simply voted down. This extensive process of peer deliberation and review --by 

the Conference's professional staff, the committee, the Council, and the full memfcrth.p 

a^Mmbied in plenary session -- produces recommei d<iuons reflecting the maximum pD:,s.bie 

consensus among Knowledgeable persons with d f'ering perspective! Recommendations 

'e<:,jt'Lg from th:: i.i.,quc process gel^taili have thr tiruing -- or at least :.'ie 9cquie.'enr< 

- ci the ?ftected agrriies They are thL& much ir.'>re likoly to achieve implemeitatic i t.'iar 

f.ngle-sc'i'fx ptcpcfs:* 

Ke'^ommenc^atioi" hzt survive the plenary process are published in the Federal Register 

ajiu tnuumined b/ the Chairman to the Congress, tre Presiaent, the judiciary or the rt e ant 

ag*ni,if<. as app.cpria t They are coiiHeJ in t^t• Ccd" of Federal Rtgalations at ; CFR 

Fart 3C5 

Implementatioi ,-f Confere-.f Recommendations 

Implementing Cor.lerence recomm<:nda'ions is an important pan of the activitie; cf the 

Chair.Ttan and the profeisional staff. The Office cf the Chairman maintains a separate file 

on ea?h past recommendation, which includes information received from all agencies 

concerned with that recommendation. Because the Conference has advisory powers only, the 

staff monitors congressional and agency activities to discover if one or more agencies, or a 

congressional committee, is interested in a problem that relates to a past recommendation. 

The staff, or the Chairman personally, will then ensure that the interested body is made 

aware of the Conference recommendation.   We make our views known through testimony, by 
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commentiiig on proposed agency regulations, or inrormally, as appropriate.   A copy of our 

implementation digest is included as Appendix F. 

Assistance to Congress 

We are particularly proud, Mr. Chairman, of our efforts to make Congress aware of our 

recommendations. The Conference has always been responsive to congressional requests and 

we have, from time to time, made our views known on individual matters pending before 

Congress. In I9S7, however, I asked our new General Counsel to institute a structured and 

systematic program to review bills introduced into Congress to determine whether they dealt 

with areas on which the Conference had adopted a recommendation. If they do, we advise 

Congress of our views, typically by letters to the majority and minority staffs of appropriate 

committees. 

Since this program of systematic legislative assistance began two years ago, the 

Conference has been asked by 10 committees or subcommittees to present testimony on 19 

separate occasions (apart from appropriations or reauthorization testimony), as follows: 

1.    Subcommittee on Administrative Law and Governmental Relations, House 
Committee on the Judiciary: 

a. March 17, 19tt, on bills to establish a corps of administrative law 
judges. 

b. May 4, 1988, on post-employment restrictions of former government 
officials. 

c. June 16, 1988, on the use of alternative means of dispute resolution 
to resolve federal agency disputes in a less costly and more efficient fashion. 

d. August 10, 1988, on H.R. 3052, the 'Negotiated Rule Making Act 
of 1987.- 

e. May 3,  1989, on H.R. 743, the 'Negotiated Rule Making Act of 
1989.' 

f. January  31,   1990, on  H.R.  2497,  the 'Administrative  Dispute 
Resolution Act.' 
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2. Subcommittee on Labor-Management Relations, House Committee on 
Education and Labor, November 16, 1989, on H.R. 3368, The Employee 
Health and Safety Whistleblower Protection Act." 

3. Subcommittee on Human Resources, House Committee on Post Office and 
Civil Service, June 13, 1989, on the effects of government ethics restrictions 
on the recruitment and retention of federal employees. 

4. Subcommittee on Aviation, House Committee on Public Works and 
Transportation: 

a. April 27, 1988, on the procedural aspects of three bills to protect 
aviation industry employees who disclose safety information. The 
Conference's Research Director also provided comments on the disparate 
procedural provisions of the three bills. In light of the Conference's formal 
and informal assistance, the procedural portions of the bills were recast in 
H.R. 5073, to reflect the model procedures recommended by the Conference 
(Recommendation 87-2). 

b. November IS, 1989, on a bill to extend the Federal Aviation 
Administration's demonstration civil penalty project. 

5. House Committee on Veterans' Affairs, September 8, 1988, on H.R. 639 
and H.R. S039, bills to revise procedures at the Department of Veterans 
Affairs. 

6. Senate Committee on Veterans' Affairs, April 25, 1988, on S. II and S. 
2292, bills to revise procedures at the Veterans Administration. 

7. Subcommittee on Labor, Senate Committee on Labor and Human 
Resources, July 26, 1988, on the procedural aspects of S. 2095, legislation for 
the uniform handling and resolution of all private sector whistleblower 
complaints. 

8. Senate Committee on Governmental Affairs: 

a. May 13. 1988, on S. IS04, the 'Negotiated Rule Making Act of 
1987.- 

b. September 14, 1988, on the Regulatory Flexibility Act and the 
effect of federal regulation on small state and local governmental units. 

9. Subcommittee on Oversight of Government Management, Senate 
Committee on Governmental Affairs: 

a. April 12, 1988, on reauthorization of the Office of Government 
Ethics Congress enacted Public L. 100-598, reauthorizing the Office of 
Government Ethics for a 6-year period. 

b. September 14, 1989, on S. 971, "The Administrative Dispute 
Resolution Act." 
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10.  ' Testimony hu been presented, or is scheduled, berore the Subcommittee 
on Courts and the Administrative Practice, Senate Committee on the Judiciary: 

a. May 25, 1988, on S., 2274, the 'Administrative Dispute Resolution 
Act of 1988." 

b. February 22, 1990 (scheduled), on S. 1436, the Land Management 
Review Act. Judicial review provisions of the bill are modeled on a I97S 
Conference recommendation regarding the proper forum for judicial review of 
agency action. 

Over the past 4 years of our current authorization. Congress incorporated Conference 

recommendations or recognized the Conference's work in eight separate statutes, as follows: 

Public L. 101-236 extended for 4 months the Federal Aviation 
Administration's two-year civil penalty demonstration program. The extension 
was granted expressly to permit the Conference to complete a study of the 
civil penalty program and report to Congress. 

Public L. 101-23S, the Department of Housing and Urban Development 
Reform Act of 1989, included provisions authorizing the administrative 
imposition of civil penalties against certain mortgagees and lenders, multi- 
family mortgagors, violators of the Interstate Land Sales Full Disclosure Act, 
and issuers and custodians of mortgages guaranteed by the Government 
National Mortgage Association. These provisions authorize the imposition of 
civil money penalties and judicial review in accordance with procedures 
proposed by the Conference m Recommendations 72-6 and 79-3. 

Public L. 101-194, the Ethics Reform Act of 1989, incorporated Conference 
Recommendation gg-4 concerning deferred taxation for divestitures required 
to avoid conflicts of interest by federal officials. 

Public L. 101-73, the Financial Institutions Reform Recovery and 
Enforcement Act of 1989, legislation to restructure the oversight of the thrift 
industry, included a requirement that bank regulatory agencies establish their 
own pool of administrative law judges and develop a set of uniform rules of 
procedure for administrative hearings before those agencies. It also required 
the Federal Deposit Insurance Corporation to encourage the use of alternative 
means of dispute resolution. The new law implements provisions of 
Recommendations S7-I2 and gg-8. 

Public L. 100-687, the Veterans Judicial Review Act, includes a requirement 
that the Department of Veterans Affairs use notice-and-commeni rulemaking 
for all regulations governing loans, grants and benefits. The law implements 
in this respect Recommendation 69-8, which urged Congress to eliminate the 
exemption from notice-and-comment procedures for so-called "proprietary" 
programs. 
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Public L. 100-408, the Price-Anderson Amendments of 1988, required the 
Nuclear Regulatory Commission (NRC) to use a form of negotiated 
rulemaking in accordance with Conference recommendations to decide 
whether radiopharmaceutical manufacturers should be indemnified. The 
statute also directed the Conference within 30 days of enactment to provide 
the NRC with a list of impartial convenors to conduct the negotiated 
rulemaking.   The Conference supplied a list of about 30 individuals. 

Public L. 100-297, the Hawkins-Stafford Elementary and Secondary School 
Improvement Amendments of 1988, required the Department of Education to 
use a modified negotiated rulemaking technique for drafting rules in 
connection with the federal program or aid for education of disadvantaged 
children. The Department is required to follow the guidance provided in 
ACUS' 1982 recommendation on negotiated rulemaking. 

Public L. 100-236 ends 'races to the courthouse' in appeals from federal 
agency action. This statute culminates an 8-year Conference effort to 
implement Recommendation 80-S. 

Conference proposals were likewise incorporated into several bills that received 

congressional attention in the 100th or lOlst Congresses, although they did not -- or at least 

have not as yet — become tow. 

H.R. 743 and S. 303, the Negotiated Rulemaking Act of 1989, reflect 
Conference initiatives to provide a legislative underpinning for the conduct of 
negotiated rulemaking by federal agencies. S. 303 unanimously passed the 
Senate in 1989. 

H.R. 2497 and S. 971, the Administrative Dispute Resolution Act, to provide a 
statutory footing for agency use of alternative means of resolving disputes, 
incorporate Conference initiatives. 

H.R. 7, a bill to amend the Carl D. Perkins Vocational Education Act, which 
passed the House in 1989, directed the Secretary of Education to use 
negotiated rulemaking techniques in accordance with Conference guidelines 
when proposing regulations under the legislation. The bill expressly requires 
the Secretary to act in accordance with Conference recommendations on the 
subject. 

H.R. 3368 and S. 436, the Employee Health and Safety Whistleblower 
Protection Act, bipartisan bills to protect whistleblowers in the private sector, 
adopt procedural provisions modeled on Recommendation 87-2, providing for 
a consolidation of all whistleblower enforcement activity in the Department of 
Labor with judicial review in the courts of appeals. In the Senate, both 
Senators Metzenbaum and Grassley commented favorably on the Conference's 
detailed study of the issue when introducing the bill. 

H.R. 5073, a bill to protect whistleblowers in the aviation industry, likewise 
adopted the procedural proposals contained in Recommendation 87-2. H.R. 
$073 passed the House in September 1988. 
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S. 1436, the Land Mansgement Review Act, introduced by Senator Packwood, 
designed to provide a long-term solution to the problem of delay in the courts 
over implementation of forest plans, provides for judicial review of agency 
decisions in accordance with Conference Recommendation 7S-3 dealing with 
the choice of venue for review of agency action. 

Assignments from Congress 

Congress has twice assigned the Conference the task of coordinating agency regulations 

implementing new government-wide statutes. In 1976 Congress enacted the Government in 

the Sunshine Act requiring multi-member agencies to conduct their meetings in public. 

More than 40 agencies were required to consult with the Conference before adopting their 

own Sunshine Act regulations. In furtherance of its responsibilities, the Conference staff met 

with representatives of affected agencies, provided comments on proposed regulations, and 

served as a clearinghouse for Sunshine Act information. Thereafter, drawing upon its 

clearinghouse experience, the Conference issued an authoritative Interpretive Guide to the 

Government in the Sunshine Act, which has been cited with approval by the Supreme Court" 

and the Court of Appeals." In 1917, pursuant to our statutory respomibilities, the Office of 

the Chairman reviewed the Sunshine Act ragulations of the newly established Federal 

Retirement Thrift Investment Board. 

In I98I Congress directed federal agencies to consult with the Conference before they 

adopted procedural rules to implement the Equal Access to Justice Act (EAJA). That statute 

provides that certain individuals and small businesses who prevail in administrative 

adjudications or court proceedings against the government are entitled to an award of 

attorney's fees and expenses unless the government can demonstrate that its position was 

substantially justified. With the cooperation of an inter-agency task force, the Conference 

staff developed a set of model rules. Almost all agencies incorporated large portions of those 

model rules into their own regulations and some followed them almost completely. We 

undertook a similar mission following enactment of the I98S amendments to EAJA.    As 

"FCC V. ITT Worid CommunicUiona, Inc., 4M U.8. MS, 4T1 (1M4). 

"Johiuton y. NRC, 7es F.]d 11S2. lIBt n.S (Tth Cir. IMS). 
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recently as last year, the Federal Mine Safety and Health Review Commission relied on the 

Conference's Model Rules when enacting its own EAJA regulations." As I shall detail 

shortly, five recent court decisions also pointed to the Conference's efforts when resolving 

EAJA issues coming before them. 

Conference efforts implementing both the Sunshine Act and Equal Access to Justice Act 

contribute to uniformity and save affected agencies countless hours that would otherwise be 

needed to implement the new legislation independently. 

Over the yean. Congress has assigned us other special projects. At the request of a 

congressional committee in 1975. we completed a 'mega study* on procedures of the Internal 

Revenue Service (IRS)." Certain of our recommendations on the audit and settlement 

process, collection of delinquent taxes, civil penalties, IRS summons power, taxpayer services 

and complaints, and confidentiality were later implemented administratively or enacted into 

law." This experience paved the way for Congress to mandate a large-scale study of the 

Federal Trade Commission's so-called 'hybrid rulemaking' procedures as part of the 

Magnuson-Moss Warranty - Federal Trade Commission Improvement Act.'' Twice in the last 

3 years the House Appropriations Committee directed us to undertake studies in areas of 

interest to it, namely an examination of the procedural aspects of recently enacted 

immigration legislation and a review of banking agency procedures. 

Congress has continued to turn to the Conference to help implement legislation during 

the current authorization period. As 1 noted earlier. Public L. IOO-40g, the Price-Anderson 

Amendments of 1988, required the Nuclear Regulatory Commission (NRC) to use a form of 

negotiated  rulemaking   to  decide   whether  radiopharmaceutical   manufacturers  should   be 

"S— S4 Fid  R*t MM (IMS) 

^laeomiTMndfttion* 7&-S, lnt«m»l R«v«iiM S«rvic« PioccdurM; Tb« Audit and 9*ttl«iiMnt PreetM«a; TS-6, 
Collection of Delinquent Taxea: 7S-7, Civil Pensltiee; TS-8, Tax Return Confidentiality; 7S-9, Taxpayer Servicce and 
Complainte; and 76-10, The IRS Summone Power, [1974-1975] Annual Report of the Adminiitrative Conference SO-M 
(1878) 

^ee, for example, the Tax Reform Act of 197C, Pub. L 94-4SS, { 1102 (a), M Stal. 1M7 (1976). 

"Pub. L 9S-SS7, { iei(d), M Stat. 119S (>9n). 
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indemnified, and directed the Conference to provide the NRC with a list of impartial 

convenors to conduct the negotiated rulemaking. And, in response to Public L. 101-236, 

providing a 4 month extension of the Federal Aviation Administration's Civil Penalty 

Demonstration Project, our consultant has submitted a draft report that both the FAA and a 

Conference committee are reviewing.  It will be submitted to Congress shortly. 

Improvements in the Judicial Process 

Twice during the past 3 years the Conference has been successful in making the process 

of judicial review of agency action both fairer and more efficient. To remedy the so-called 

'race to the courthouse' problem, where numerous aggrieved parties seek review of the same 

agency decision in several courts of appeals, the Conference proposed a system of random 

forum selection.^ In 1988, Congress enacted legislation embodying the Conference's 

recommendation and providing that the Judicial Panel on Multi-District Litigation administer 

a random selection procedure.'' Thereafter, in response to a proposed revision to the Rules 

of Practice for the Judicial Panel, the Conference submitted extensive comments suggesting 

how the court should implement the new law. The Conference's comments were substantially 

adopted by the Panel. As a consequence, the costly, time-consuming, and unseemly races 

have been brought to an end. 

The Conference in 1988 also proposed that the federal appellate courts alter their method 

of operation to expedite judicial review of agency unwillingness to act." Because of the 

typical judicial review process, efforts to get the courts to prod agencies into action were 

often as time-consuming as getting the agencies to act in the first instance. In response to a 

Conference initiative, the D.C. Circuit, which hears many of the appeals from agency 

decisions, modified its local rules of practice to provide that claims of unreasonable agency 

delay will henceforth be treated as motions, rather than conventional petitions for review, to 

lUcoRUTwndation SO-S, EliminBtinl Knd Simplifying tha 'R«c« to thf CourthouM' in App«klt from Agency Action, 
11980] Annual Report of the Adminiatr«tiv« Conf«r*nct 66 (1081). 

"l8 USCA ( 111} (Wtat Supp   1989) 

''R«comnMnd»tion 88-6, Judicial R«Yi«w of Pnliminuy Ch«ll«ngM to Aftncy Action, 1 CFR { 305.88-6 (1989). 
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permit prompt hindling by the court.   A copy of the court's order implemeoting this rerorm 

a attached ai Appendix G. 

In 1989 the Conference began a unique, coordinated program to assist the Court of 

Appeals for the District of Columbia Circuit and the Federal District Court in their efforts 

to establish a broad variety of mediation and other consensual methods to resolve selected 

administrative appeals and other cases. As part of the program, the Conference is sponsoring 

a series of training sessions for mediators participating in the District Court initiative. With 

the aid of a grant from the Eugene and Agnes Meyer Foundation, the Conference conducted 

a roundtable for agency GenertU Counsels to familiarize them with the program. D.C. 

Circuit Chief Judge Patricia Wald, District Judge Royce Lamberth, and Solicitor General 

Kenneth Starr were featured speakers. 

Over the yean, the courts have relied on the scholarship of the Conference and its 

consultants, or taken ooie of Confeteace recommendations, in reaching decisioiu on 

important issues of administrative law and process. The Conference's views with respect to 

the applicability of the Equal Access to Justice Act, and the Model Rules developed by the 

Conference to implement the Act, were relied upon, or taken into account, in five court 

decisions during the fwriod of our current authorization." In addition, the D.C. Circuit 

pointed to Conference testimony before Congress on the issue of the choice of venue for 

judicial review of claims of delay in the promulgation of agency rules." A Conference 

consultant report" was cited by the Supreme Court in its 1989 Coil decision involving the 

administrative claims procedures of the Federal Savings and Loan Insurance Corporation." 

Finally, separate panels of the Seventh Circuit pointed to a Conference consultant report 

'^l. louk Fiul ud Suppir Co. r. PERC. StO TM MS, Ul (D. C Cir. 1M«)^ Onaa i. Brock, SSO F.S<I ISSS, ISSe 
(eUi CIr. IMS); EKobu Ruli v. INS. SSS TM lOM, 1014 (Mil CIr. IMS) (on bu>e)i EKOIW Ruts «. DM. (IS TM SSS, 
U» (Mh Cir. 1M7); Biidax T. Bo>«i, U7 T. Supp. (T>, <S7 (D. Ul«h IMS). 

"Slnrm Oab v Thoraia, SSS F.Id 7SS, 790 n 6: (D.C.Cir. 1H7) 

^Bucur, Lift in tha AdminUtrfttiv* Track: Admloiatrativa Adjudication of Claina Afalnat Savitifi iQatitutioa 
Racaivarahipa, |1MS| Duka LJ <]> 

"Coll Indapandanca Joint Vantura r. FiUC, lOS S. C<. ISSl. 1S70 (1M«). 
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dealing with the CherroH easc^ in retching their decisions." One panel characterized the 

report as 'an impressive exposition of the necessity for grounding the Chewon doctriiw in 

congressional delegation."" 

The Strengths of the Conference 

The Conference has no power to compel action. Its core activities are the study of the 

efficiency, adequacy and fairness of the administrative process, the development of 

recommendations for improvement, and the advocacy of those recommendations in 

appropriate forums. It is a unique governmental institution -- serving as a proponent of 

change, a vehicle for basic research in administrative law issues, an instrument of 

coordination and efficiency, aad a testing ground for new or novel ideas. 

1. The Conference as a Practical Advocate for Chanae 

Agencies and other government entities, 'think tanks* and law school professors, all 

undertake important research into administrative process issues. Some studies are published 

in learned journals. Regrettably, many fine reports simply Tind their way to a back shelf. 

In contrast, because of its. public and private membership and permanent institutional 

structure, the Conference can uncover practical problems, research solutions, propose change, 

meld a consensus for that change, and -- importantly — campaign for reform. 

The nearly decade-long effort to obtain passage of 'race to the courthouse' legislation is 

an example of the Conference's persistence in working for practical reform. The venue 

provisions of many regulatory statutes offer aggrieved parties a choice of judicial forum in 

which to seek review of agency decisions. The general venue provisions historically provided 

that the court in which the first judicial review petition was filed obtained jurisdiction over 

all appeals if multiple petitions for appellate review of the same agency decision were filed 

"Cbcrron USA v. NROC, MT VS. <S7 (1M4). 

"Wi»coMin El«. Powtr Co. v Rtilly, No. 68-3364 (7lh Cir., Jan. 19, IMO) wid Continental Training Servicei, Inc. 
V- Cavatoa, No. BS-ieM (7tli Cir., Jan. 10, IMO), botli citinf Anthony, When Agency Interpretaions Should Bind the 
Courts (isas). 

ContinantaJ Training Sarvicaa, Inc. v. Cavaaoa, id. at n.ll. 



in two or more eircoit courts. So 'ncet to the courthoiue,' replete with walkie-talkies, open 

long-distance telephone lines, and, at times, multiple filings by the same party, became a 

frequent feature of governmental appellate litigation. The system was unfair. As one court 

noted, there was a potential for determining venue by 'splitting minutes on the digital 

watches worn by parlies and timed by calls to the Naval Observatory* or using *split-second 

electronic timing devices and laser transmissions or some other esoteric procedures which 

distort the statutory purpose."" 

Such 'races' were also expensive. A Conference consultant estimated that a typical race 

cost $6S,CX>0-$ 100,000. Parties without the financial wherewithal to compete in sophisticated 

races were at a disadvantage even before they got into court. Yet no single federal agency or 

private litigant was affected more than occasionally. So, while the aggregate costs were 

substantial, no one had an incentive to champion change. 

The Conference took up the subject in 1979, engaged a consultant to study it, and 

produced thorough documentation of the problem and a simple proposal for change — 

establish a scheme of random selection where petitions for review of the same agency 

decision are timely filed in more than one court. The Conference staff drafted the necessary 

legislation. And, with the help of the American Bar Association, it pressed the case in 

Congress over several years until the lOOtb Congress in 1988 enacted legislation to correct the 

problem." 

The nearly two-decade long effort to end the exemption from notice-and-comment 

rulemaking procedures for so-called 'proprietary' functions reflects our ability to effect 

change, incrementally, over time. Early in its history, the Conference recommended 

elimination of the Administrative Procedure Act's exemption from notice-and-comment 

requirements for rulemaking actions associated with the government's so-called "proprietary* 

activities, i.e., the management of public property, the conferral of grants and benefits, and 

'^Mobil Oil Explormllon Co v. FERC. S14 F.ld MB, 1000 (Sth Cir  1917). 

'*Pub. L. 100-SSe, 101 SIM. 1731 (I»S8), eodilloi in 1< U3CA { Ill> (WBI Supp igS9) 
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government loans uid contracts. More than a dozen agencies -- including two of the 

principal benefits agencies, the Veterans' Administration and the Department of Health and 

Hnman Services — promptly and voluntarily complied with the Conference's 

recommendation. Over more than 20 years. Congress slowly chipped away at that exemption 

as well. For example. Congress now requires the use of notice-and-comment rulemaking for 

Medicare regulations.'' In 1988, Congress, by statute, mandated the use of notice-and- 

comment rulemaking procedures for regulations promulgated by the Department of Veterans 

Affairs." In reviewing the legislation, the House Veterans' Affairs Committee pointed 

approvingly to the Conference's work in this area." 

2. Tht Confcrtnce M Buig Rcsegrsher 

Agencies are mission oriented. They rarely undertake 'basic research' into procedural 

issues. But the Conference can -- and does -- undertake such research into areas that are 

totally new or experimental and would not likely be initiated by individual agencies. Its 

effort in the area of negotiated rulemaking is a useful illustration. 

Informal rulemaking is now the dominant form of agency decisionmaking in which the 

public participates. Increasingly, individuate representing environmental, consumer, esthetic, 

humane and like interests have joined those with a traditional economic stake in agency 

action as active participants in the rulemaking process. And when they lose, they go to 

court. Over tO percent of significant rules issued by the Environmental Protection Agency 

in recent years, for example, have ended up in court. 

Everyone agreed that, to the extent feasible, it was desirable to develop less costly, less 

time-consuming and less adversarial methods of decisionmaking in the rulemaking context -- 

methods that will also produce results that are more acceptable to the public. The 

Conference commissioned an examination of whether regulations could be negotiated among 

^tl USCA ISMhb (Wait Supp 19M) 

''Pub. L. 10a-M7. lOI SUt 4106 (IMS). 

"H.R. R^. 100-963, Pirt I. 100th Con«.. Id S«H. J7 (IMS). 
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affected interests consistently with statutory objectives,  rather than simply imposed by 

agencies.  The Conference's consultant produced a seminal study in 1982.^^ 

Since the Conference's 1982 recommendations on the subject," a number of agencies 

have used the technique successfully. The Conference has conducted a government-wide 

symposium on alternative means of dispute resolution, which included extensive discussion of 

negotiated rulemaking, and it initiated a follow-up study of four rulemaking proceedings 

conducted through negotiation to see what lessons could be learned from actual experience. 

Based on this experience, the Conference issued new guidance on the use of negotiated 

rulemaking.'* 

3. The Conference as an Instrument for Coordination and Efnciencv 

During my time in government, I have seen instances in which one federal agency, 

uiuware of existing scholarship on a particular subject, sets out to 'reinvent the wheel.* 

From time to time. Congress establishes separate or different procedures when a single or 

uniform set of rules would be far more efficient. I have learned that it is not enough to 

develop or create a useful administrative law mechanism. One must be vigilant in alerting 

the bureaucracy and the Congress to the work that has already been done. 

To the extent we can do so, we try to coordinate activities in the realm of administrative 

process to protect against needless dissipation or duplication of effort or resources. We 

believe that our work can save the government significant money and that only an 

independent federal establishment like the Conference has the incentive to undertake the 

necessary advisory, training and clearinghouse activities. As I shall discuss later, a proposed 

amendment to our organic statute should assist our efforts in this area. , 

'^H>rUr, Ntiotlitinc RaguUtioiu: A Can tor M>l>iM, 71 C<o. L. J. I (IMS). 

'^RACommcndation 82-4, Proccdunf for Nvcotiating PropoMd lUffuUtiona, 1 CFR } 305.8S-4 (1089). 

^^conuncndation 8S-S, ProccdurM for Negotiating Proposed lUgulfttiona, 1 CTR i 30S.8S-S (lOSfi). 
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Our current effort to cotuolidate whUtleblower protection activity under i single set of . 

ground rules is one example. It is not our role to promote or discourage whistleblowing or 

the protection of whistleblowers. The determination of whether, or to what extent, 

protection of private sector whistleblowers should be an element of more comprehensive 

regulation of public health and safety is a judgment for Congress. Our role involves process. 

In 1987, the Conference adopted a recommendation urging uniform treatment of private 

sector health and safety whistleblowers. In other words, if Congress decides (u it has) that 

certain categories of workers should receive federal protection, or as Congress adds new 

categories, we recommended that it centralize whistleblower protection in a single agency 

under uniform procedures, in the interest of efficiency and harmony of results. In 

furtherance of those procedural objectives, we worked closely with congressional staff and 

testified in the lOOth Congress in connection with the procedural provisions of S. 2095, the 

Uniform Whistleblower Protection Act, and H.R. 3073, a bill to extend whistleblower 

protection to workers in the aviation industry. The latter bill passed the House. In the lOlst 

Congress, the Conference testified before the Subcommittee on Labor-Management Relations 

of the House Committee on Education and Labor in support of the procedural provisions of 

H.R. 3368, the Employee Health and Safety Whistleblower Protection Act. 

4. The Conference as Testing Ground 

Over the years the Conference has developed a reputation for impartial, nonideological, 

scholarly yet practical research and analysis. Agencies often ask the Conference to conduct 

studies that they could theoretically undertake on their own (in-house or through contract). 

Indeed, 11 federal agencies transferred funds to the Conference pursuant to the Economy in 

Government Act* in fiscal year 1988 and 7 agencies did so in 1989 to obtain Conference 

expertise and assistance for specific projects involving administrative processes. 

"Si USCA {{ 1535, 153« (1983 Uld W«t Supp. IMS). 
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The Conference 'a often able to recruit distinguished scholars as consultants at a lower 

cost to the government than individual agencies would ordinarily pay for comparable studies. 

This results from at least four principal considerations. First, the Conference is an 

independent agency. Scholars are not concerned that their research will be force-fed in a 

particular direction or that their studies will be perceived as being influenced by the 

employing agency. Second, the government members of the Conference offer our consultants 

exLaordinary access and cooperation in their research effort. Third, tcholan know that 

consultant reports will be subject to the Conference's unique 'peer review* process. The 

breadth of expertise and exchange of ideas between research scholar and our government and 

private sector members would not be readily available outside the Conference structure. 

Finally, researchers appreciate that the Conference and its staff will pursue implementation 

of meritorious recommendations to ensure a 'real world' impact. This factor is particularly 

important when proposals cut across agency lines or invade an agency's turf and might 

otherwise lack the necessary constituency for adoption. 

The Conference's recommendation to facilitate judicial review when agencies fail to act 

is an excellent example of the Conference's ability to serve as a practical testing ground for 

the resolution of novel problems. Statutes governing judicial review of agency action 

ordinarily provide for direct review in the courts of appeals. That principle was reaffirmed 

by the United States Court of Appeals for the District of Columbia Circuit in the so-called 

TRAC case." But appellate procedures take time. While such procedures are fine for 

customary review of agency action, those who litigate against the government and seek 

prompt judicial scrutiny before an agency has acted, or when ii refuses to act, find the 

procedures cumbersome.   A public member of the Conference asked us to study the issue. 

"TtlKOiniminicatioiu R«<>rcli li Action C«nUr v. FCC, 7(0 TM 70 (DC Cir. 1M4). 
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A Conference consultant concluded that the TRAC decision was doctrinally unsound. He 

also argued that the decision had practical dericiencies. To remedy these failings, he 

advocated a scheme of concurrent district court and court of appeals jurisdiction whenever 

courts were asked to review any type of preliminary agency action. 

The consultant's report produced spirited debate within the committee and at the plenary 

session. Most Conference members, both inside and outside government, were not as 

interested as the consultant in the doctrinal aspects that were a significant part of his report. 

They were more interested in the practical effects. By and large, the agencies opposed the 

consultant's recommendations. They were comfortable with court of appeals practice, where 

judges had developed an expertise in agency cases. Agencies were unwilling to support a 

shift to district court review. As things evolved, even the private practitioners were largely 

unconcerned about most types of preliminary challenges to agency activity. They were 

concerned principally about delay. Although the committee was prepared to limit its 

recommendation to delay cases, the plenary session returned the matter to the committee for 

further exploration. 

The chairman of the Conference's Judicial Review Committee decided on a novel 

approach. He asked for a meeting with D.C. Circuit Chief Judge Patricia Wald and Judge 

Harry Edwards, author of the TRAC opinion, to discuss its practical ramifications. What 

emerged from that meeting was an agreement that the court would modify its internal rules 

of practice to ensure expedited handling of cases alleging an agency's refusal to act. The 

committee adopted the compromise, the Assembly approved the recommendation, and the 

court issued an official order modifying its rules. 

The compromise reflected Conference activity at its best. The consultant's report was a 

thoughtful analysis of a troublesome issue with a focus on jurisprudential concerns. The 

interaction of private and government members through the committee and plenary processes 

redirected the debate to more precise, practical issues.   New, consensus alternatives emerged. 
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And. finally, the Conference served as the instniment through which government lawyers 

and the private bar could meet with members of the court to address and resolve the issue in 

a noiudversarial setting. 

Conference Jurisdictinn 

A key debate at the time of the Conference's creation concerned the scope of its 

operations. There were some who wanted the Conference to focus entirely on issues arising 

under the Administrative Procedure Act. There were those who espoused, instead, a more 

expansive view of our responsibilities. The latter group prevailed. As a result, the 

Conference operates under a congressional charter that extends its mission to the full reach 

of procedural, management and organizational issues affecting the governmental process. 

The Administrative Conference Act directs the Conference to study adminisirative procedure, 

which is denned as: 

procedure used in carrying out an administrative program and is to be broadly 
construed to include any aspect of agency organiation, procedure, or 
management which may affect the equitable consideration of public and 
private interests, the fairness of agency decisions, the speed of agency action, 
and the relationship of operating methods to later judicial review, but does 
not include the scope of agency responsibility as established by law or matters 
of substantive policy committed by law to agency discretion, (emphasis 
added)" 

From time to time individuals or agencies complain when our recommendations affect 

their vital interests. Because process can frequently affect substance, and the Conference is 

often at the cutting edge of process issues, some perceive our efforts as overstepping our 

mandate. It is not our intent to affect policy issues that are the province of individual 

agencies or the Congress. Nor do I believe we have done so during my tenure at the 

Conference. Rather, what the Conference often does is to review the procedural 

ramifications of matters that are under substantive review by agencies or Congress. Our 

interests are wide ranging precisely because Congress' legislative interests are wide ranging. 

How things get done is ineluctably tied to what Congress has directed to be done.   In that 

*H uscA I tTi(s) (ign). 
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respect we study the procedural warp and woof of the administrative state. I believe our 

track record in implementing our recommendations — whether they involve the procedural 

aspects of financial services regulation, the coordiiution of whistleblower procedures in areas 

in which Congress has chosen to accord workers whistleblower protection, or the 

establishment of procedures to regulate conflicts of interest -- demonstrates that we have 

looked at the right issues in accordance with our statutory directive. 

Cqnftrentt Thsmcs 

Because our resources are limited, it is essential that we channel our research and 

implementation efforts into selected thematic areas, attempting to predict which subjects are 

the most likely candidates for significant improvement. Our task over the past 4 years was 

made somewhat easier because, as part of the fiscal year 19SS and 1989 appropriations 

process, the House Appropriations Committee asked us to examine two specific subject areas 

-- the fairness and efficiency of various aspects of immigration procedure and administrative 

procedures associated with the stabilization and revitalization of the health of the nation's 

banking industry. In addition, the Domestic Policy Council asked us to review the 

effectiveness of the grievance procedures and existing equal opportunity laws in the federal 

workplace. The Hjuse Appropriations Committee thereafter endorsed our examination of 

this project.   We initiated studies in all three areas. 

In addition, on our own initiative, the Conference maintained an active and ongoing 

interest in the procedures that affect ethics in government issues, specifically the effect of 

the federal conflict-of-interest laws on the administrative process; alternative methods of 

dispute resolution; and science and health matters. We have pursued, as well, 'bread and 

butter' initiatives in the areas of rulemaking, adjudication, judicial review of agency action, 

and public information. A description of current Conference areas of interest, including a 

list of current projects, is set out as Appendix I. 
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Clearinghouse. Trainin» and Advisory Activitie» 

The Conference is directed by statute to 'arrange for interchange among administrative 

agencies of information potentially useful in improving procedure.* See i U.S.C. 574(2). We 

widely disseminate our research reports, alert government officials, including all members of 

the Senior Executive Service, to our projects through publication of a newsletter, and open 

our library to other agencies and the public. We sponsor formal and informal meetings for 

agency personnel; chair informal groups such as the Council of Independent Regulatory 

Agencies, which comprises the chairmen of all the independent regulatory boards and 

commissions; and produce compilations and documents that are useful to agencies generally. 

Some of our clearinghouse actions focus on the mundane yet important day-to-day 

workings of the administrative process. Our first proposal in 1968, for example, was to 

upgrade the physical facilities for the conduct of federal administrative hearings around the 

country. In furtherance of that recommendation, the Conference published a directory of 

acceptable hearing facilities. That guide, most recently updated in 1984 with some small 

financial contributions from user agencies, is still in use. Agencies have asked us to update 

the directory. 

In 1985 we issued our very popular Federal Admlnlslraiive Procedure Sourcebook, 

collecting 10 administrative process statutes and related materials in a single, paperback 

volume. In 1987 we issued a Sourcebook on Federal Agency Use o/ Allemmive Means of 

Dispute Resolution and are currently revising and updating our 1983 Guide to Federal Agency 

Rulemaking. In 1989 we issued a short monograph entitled Multi-Member Independent 

Regulatory Agencies: A Preliminary Survey of their Organization, which provides a brief 

introduction to issues of agency organization common to multi-member boards and 

commissions, such as the powers of the chairman and requirements regarding OMB review of 

appropriations and other legislative submissions.    We continue to believe that an important 
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part of our misiion is to compile and distribute information helpful to departments and 

agencies in their day-to-day operations. 

In l9tS we began a seminar series for the Presidential appointees who serve as members 

of independent regulatory agencies to permit them to step away from their everyday work 

and address common problems of the regulatory process. We now offer the program each 

spring. It is the only effort of which we are aware at formal, government-wide training for 

political appointees regarding the administrative process. 

Sir Alan Walters, Professor of Economics at Johiu Hopkins University and former 

personal economics advisor to Prime Minister Thatcher, was keynote speaker for the initial 

program. Through a comparison of the British and American systems of government 

regulation, he discussed how government structure affects the manner by which reforms are 

instituted. Court of Appeals Judge (now Solicitor General) Kenneth Starr was the keynote 

speaker at our 1989 program. He discussed the relationship between the courts and agencies 

in the decisionmaking process. Both programs also featured discussions of the more detailed 

elements of the administrative process, such as the Government in the Sunshine Act, the ex 

pane provisions of the Administrative Procedure Act, use of settlement judges and 

negotiated rulemaking, and the constitutional aspects of executive and congressional control 

of independent agencies. 

In 1987 we instituted a seminar series for Congressional staff that focuses on current 

issues of administrative law, including the legislative drafting implications of administrative 

law principles. It was our judgment that we could prevent problems from arising with 

respect to the implementation of new statutes if congressional staff members were informed 

about procedural options available and, as necessary, apprised of the judicial construction 

placed on specific legislative language.   The program was continued in 1988 and 1989. 

We have expanded our training effort to educate public officials on the methods for 

resolving disputes more efficiently or less expensively through the use of alternative methods 
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of dispute resolution. Administrative judges at the Armed Services Board of Contract 

Appeals were the first group to participate in the Conference's training. Comparable 

progranu were later offered in California to contracting officers and other officials of the 

U.S. Forest Service and, most recently, to administrative law judges of the Occupational 

Safety and Health Review Commission. We have also co-sponsored and taught, with the 

National Judicial College, a course for administrative law judges from throughout the 

government. 

In 19S7, the Conference inaugurated a colloquy series to help carry out its statutory 

mandate. We built on this popular and successful effort by offering a number of colloquies 

and symposia in 19U and 1989. The subjects were varied and covered a range of 

administrative law and regulatory issues, including broadcasting and transportation 

deregulation, post-employment restrictions, the need for an independent corps of 

administrative law judges, and the role of legislative history in judicial interpretation. This 

latter colloquy featured Judges Abner Mikva and Kenneth Starr of the United States Court 

of Appeals for the D.C. Circuit, and their presentations, which I was pleased to introduce, 

were later published in the June I9S7 issue of the Duke Law Journal. A listing of our 

colloquy programs is included as Appendix H. 

The Conference hosted a full-day symposium on procedural issues in setting federal user 

fees that was attended by over 100 federal agency officials. The symposium was funded in 

large part by federal agencies charged with the responsibility for administering user fee 

programs. Although the Conference recognized that whether or to what extent to shift the 

burden of particular governmental programs to special beneficiaries is a policy judgment for 

Congress or the agencies to make, we were prepared to lend our assistance to the 

development of uniform approaches to help ensure that, to the extent feasible, those who 

deal with the government are dealt with in a consistent and, hence, equitable, fashion. 

Then-OMB director and former Council Vice Chairman James C. Miller III, spoke at the 

symposium, along with other government and private sector economists and lawyers. 



43 

The Conference organized a highly successful seminar on implementation of the dispute 

resolution procedures of the U.S.-Canada Free Trade Agreement in I9S(. Over 300 

government officials and members of the private sector from both countries attended the 

one-day conference, which brought together 3S experts to discuss a range of important issues 

pertaining to the new dispute resolution procedures. Professor Victor Rosenblum of 

Northwestern University Law School, and Chairman of the Conference's Advisory Committee 

on Administrative Procedures under the Free Trade Agreement, chaired the session. 

Discussions were led by Gary Horlick of the law firm of O'MeWeny A Myers, Professor 

Robert Hudee of the University of Minnesota Law School, and Professor Andreas Lowenfeld 

of New York University Law School, who served as a Conference consultant. The high 

caliber and varied experience of the invited participants made the program unique in its 

ability to develop thoughtful contributions to this important area of administrative procedure. 

The program was undertaken in part with funds transferred to the Conference by the 

Department of Commerce in support of its request that we examine the dispute resolution 

procedures of the Agreement. 

The Special Committee on Ethics Regulation, chaired by Fred F. Fielding, brought 

together 40 current and former high-level government officials and government ethics 

experts, including former counsels to Presidents Ford, Carter and Reagan and several 

members of Congress, including Chairman Frank, for a special 'working conference' in 198S. 

Materials developed by the Special Committee were later used by the President's Commission 

on Federal Ethics Law Reform, whose staff consulted with Conference staff members. In 

1988 and 1989 the Conference co-sponsored with the General Services Administration 

programs on federal advisory committee management. 

The Office of the Chairman also frequently hosts various individuals and groups from 

foreign governments who are interested in questions of governmental process. While this 

work is really a small and almost unintended consequence of our activity, it provides 

foreigners with an appreciation of how we strive in a democracy toward the 'rule of law' in 
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and technology. We have already begun work in this area. In a project that melded 

concern] over public information with the technology of modern government, Villanova Law 

Professor Henry Perritt reviewed the problems associated with the acquisition and release of 

information held by federal agencies in electronic form. His study led the Conference to 

adopt Recommendation 88-10. Federal Agency Use of Computers in Acquiring and Releasing 

Information. Professor Sidney Shapiro of the University of Kansas School of Law examined 

the experience of federal agencies in attempting to regulate the rapidly developing field of 

biotechnology. His work resulted in Conference Recommendation S9-7, Federal Regulation 

of Biotechnology. 

Second, we will examine process impediments to making the United States more 

competitive in the 1990s. In particular, we will consider whether there are administrative 

law or procedure restrictions on American business that may make it more difficult for them 

to compete in world markets, particularly in response to the emergence of a more united 

European Community in 1992. In this connection, the Conference recently began work on 

two projects. First, Professor John Jackson of the University of Michigan and Professor 

William J. Davey of the University of Illinois are examining agency practice and judicial 

review under the U.S. Antidumping and Countervailing Duty laws. Second, Professor 

Howard N. Fenton of Ohio Northern University is reviewing process issues raised in 

connection with the administration of the Export Administration Act. 

Adoption of H.R. 3S97 will permit us to continue both our clearinghouse and research 

responsibilities but not substantially increase them. As revealed in the chart on the next 

page, the bill follows the traditional approach to our appropriations ceiling by authorizing a 

graduated increase in the ceiling from the current level of $2 million to a ceiling of $2.7 

million over the next 4 years, i.e., by fiscal year 1994. 

The projected increase in the authorization of appropriations should permit us to devote 

some additional percentage of our appropriated funds to our research budget.   As can be 
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Men in the charts following this page, the research budget historically accounted for slightly 

more than 20 percent oT the funds Congress appropriated. In 1989 that percentage dipped to 

about 4 percent, and we project that research will account for only I percent of appropriated 

funds in 1990. By and large, fiscal year 1990 will be one in which we complete projects 

already in the pipeline. The President's budget requests a $214,000 increase in appropriations 

for fiscal year 1991. Bui approximately $100,000 of thai must be used to cover the salary 

increases for the Chairman and the Conference's three senior executives stemming from 

Congress' enactment of the Ethics Reform Act of 1989. We plan to devote the remaining 

$100,000 conuined in the President's 1991 budget to fund approximately 4-S new, small, 

self-generated projects. 

At present cost levels, we need approximately $200,000 annually to fund a research 

agenda of 8 to 10 relatively small, self-contained projects. We have been able to use 

appropriated funds for clearinghouse and implementation activities in recent years because 

other agencies have been prepared to underwrite research efforts we have underuken for 

them. The Conference received $200,000 in inter-agency transfers in 1987 and 1988, and 

approximately $300,000 in 1989, which we dedicated largely to research. Indeed, these 

amounts essentially constituted the Conference's research budget over the past 3 years. 

While we are generally prepared to undertake worthwhile research projects for other 

agencies if funded through inter-agency transfers of funds, the Conference should not rely 

on inter-agency transfers as the primary source of its research agenda. First, such reliance 

necessarily prevents the Conference from conducting research in those areas that may require 

improvement but are not a priority for any agency. This is particularly true of procedure 

issues that cross agency lines or invade an agency's turf. Second, and just as important, 

heavy reliance on inter-agency funds creates at least a potential that the Conference's 

objectivity could be compromised or perceived as compromised. Finally, it reduces the 

likelihood that we can conduct large-scale studies. 
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Abtent Congreuional diraetion, w« do not pltn to rediract moureat to the areas of 

statistics collection, additional training, or the conduct of procedural audits. 

Statistics Collection. The Conference has a statutory obligation to collect statistics 

concerning activities under the Equal Access to Justice Act and report annually to Congress. 

In fulfillment of that responsibility, required reports were brought up to date in the past year 

and we sliall continue to fulfill this obligation in a timely fashion. Absent Congressional 

guidance, however, the Conference does not contemplate any significant re-entry into the 

statistics gathering business. 

In particular, we do not intend to resume collection of highly valuable caseload and 

individual case data in connection with formal proceedings at almost 30 agencies and 

departments. This government-wide inventory, discontinued in 1980, provided a unique 

reference for persons concerned with issues of procedural reform or agency organization and 

management. In 1987, during debate over what type of civil penalty enforcement should be 

included in the Fair Housing Amendments Act, the Department of Justice urged that 

conciliation efforts, if unsuccessful, should lead to court enforcement. An alternate view, 

preferred by civil rights attorneys, would have required hearings before administrative law 

judges with review in the courts of appeals. Both sides asked the Conference for case data 

on the efficiency of administrative proceedings but we could supply data only through 1978. 

Trainina. Likewise, without specific direction from Congress, we will not significantly 

expand our current training efforts. More specifically, we will not undertake any systematic 

government-wide training of agency officials about the Conference's numerous 

recommendations — particularly those recommendations that cross agency lines. While 1 

believe that the training of agency officials about administrative law issues is important, the 

present Conference focus is on research and other implementation activity. 

We were fortunate that, in 1988 and 1989, we were able to recruit on a non- 

reimbursable   basis   the   services   of   Wallace   Warfield,   former   Acting   Director  of  the 
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Department of Justice's Community Relations Service (CRS), to be a Distinguished Visiting 

Fellow with the Conference, specializing in alternative means of dispute resolution.** Mr. 

WarTield was a significant participant in the development of an ADR training program over 

the last 2 years. But there is no guarantee that we can recruit this type of talent without cost 

to the Conference in the future. 

Procedural Audits. Finally, absent a request from another anency to conduct large-scale 

studies on a reimbursable basis, we do not plan to undertake what was described in a Senate 

document as a 'procedural audit.*" In such an audit, we examine comprehensively an 

agency's overall statutory authority, its regulations, and its undocumented practices, with 

emphasis on procedures affecting individuals who must deal with the agency. Our purpose is 

to recommend across-the-board improvements in agency procedures. Our recent studies to 

examine the disability claims procedure of the Social Security Administration*' are similar to 

a procedural audit of an important aspect of the work of this agency but such studies were 

conducted in large measure on a reimbursable basis. 

Miscellaneous Statutory Changes 

We are proposing an amendment that would permit the Chairman to request that 

agencies notify him before they enter into procurement contracts to study the efficiency, 

adequacy or fairness of their agency proceedings or the use of alternate means of dispute 

resolution. This provision is intended to clarify the Conference's authority to request such 

information and permit the Conference to perform a clearinghouse function so that agencies 

may avoid duplicating studies already undertaken.   This provision, however, does not require 

^4r. WarfUld b«c*n bii c»r««f •« • community orfMiiMr mrtd Mrvad M Diraclor of Community Orfuiiiatlon of tht 
Loww WMt 8id« Community Corpontioo in N*w York City. H« hu boon m coocUi»tor with tlM CRS tine* IMS 
Boforo bocoming Actinf Dinctor, h« wu A«*oci»u Diroctor for Piold Coordination witlt th« rank of Deputy AMi«t»nt 
Attorney Gtncrkl. 

"Stftfr of Senate Comm. on Govemmente] AJTeite, SSth Cone-, 3d Seat., Sttidy of Pederol Refulfttion, Vol. VI, 
Framework for Regulation 3&1 (Comm. Print 1S7S). 

^Recommendation B7-6, State Level DeterminalioM in SociaJ Security Diaability Caeea 1 CTR } SM S7-6 (IMQ), 
and Recommendation 17-7, A New Hole for the Social Security Appeale Council. 1 CFR | S0S.S7'7 (tM9). 
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the agencies to provide the information, nor does it affect the decision concerning who 

should undertake a particular study, which would remain, as now, with the agency. But, if 

adopted, it would reflect a Congressional commitment to avoiding needless duplication in a 

small area of government procurement. 

This voluntary notincation approach would only apply to studies involving agency 

proceedings as defined by the Administrative Procedure Act, i.e., rulemaking and 

adjudication proceedings, including licensing, and to studies involving alternative means of 

dispute resolution. The Conference has developed substantial expertise and experience in 

these areas and is in a particularly good position to assist agencies in addressing issues 

relating to those subject. 

We are also seeking an amendment that would permit funds transferred to the 

Conference from other agencies to be used in fiscal years subsequent to the year in which 

tho funds are actually transferred. These funds are typically transferred so that the 

Conference may undertake research projects on behalf of the requesting agency. Some of 

these projects can be completed promptly. Others are more long-term. But they seldom fall 

within the parameters of a particular fiscal year. For example, the two projects funded by 

the Social Security Administration relating to determinations of disability took only 9 months 

to complete. They were begun in fiscal year 1987 but served as the bases of two Conference 

recommendations adopted in fiscal year 1988. On the other hand, a project funded by the 

Occupational Safety and Health Administration took almost 18 months to complete. The 

Conference's statutory mandate clearly anticipates its use of the resources of other federal 

agencies and the amendment is designed simply to make this use more efficient. We would 

also note that this proposal is consistent with the Conference's existing authority to expend 

any funds received from nongovernmental sources in years after that in which they are 

received. 
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Finally, we *re seeking a Dominal iocreue in the unouni of our ippropriatioB that we 

may expend on entertaining foreign dignitariea. As indicated earlier, the work of the 

Conference is of substantial interest to visitors from overseas. Under our existing 

authorization, enacted in 1986, we may use up to SI000 per year for official reception and 

entertainment expenses for foreign dignitaries. Typically, this involves a modest sandwich 

and loft drink lunch at the Conference's headquarters. To take into account inflation 

between the time the ceiling was enacted in 1986 and the end of the reauthorization period 

in 1994, we are requesting that the amount be increased by $500 -- to SISOO per year. Thia 

is not a line item allocation, however, and any unexpended funds are used by the Conference 

for general purposes. 

Conclusion 

I welcome the varied roles the Administrative Conference performs in response to 

Congressional direction or the suggestions of others interested in the improvement of the 

administrative process. I believe that the Conference's accomplishments over the past 4 yean 

plainly merit our reauthorization. For a very modest cost the United States now receivei 

tremendous value in the form of volunteered expertise from Conference members. If I may 

say so, we are a bargain asset at our existing budget of under $2 million and will remain a 

bargain asset if H.R. 3897 is enacted. 

I am aware that this is a time of fiscal restraint. Indeed, to do our part, the 

Conference's actual appropriation remained at the same level for the past 3 years. And we 

recognize the need for restraint reflected in the inflation-only increases in our authorization 

of appropriations contained in H.R. 3897. 

We have already learned bow to do more with less. As I noted earlier, we have more 

than doubled our activity largely through productivity gains. 
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Fiical restraint tnd efficiency make this the precise time to renew the Conference's 

efforts to streamline the administrative process. The Conference's work often results in 

considerable savings to the government and to the citizens who seek to use the administrative 

processes in their dealings with government. I think of our appropriations, at least in pert, 

as "seed money* that is likely to be repaid in enhanced efficiencies throughout the 

government 

But this is not the time to abandon the federal government's historic, 40-year effort to 

make the manner in which it deals with its citizens more fair and equitable as well — even 

recognizing that enhanced fairness and equity carry a pricetag. 

In a retrospective on the work of U>e Conference, the late O.C. Circuit Judge Ctrl 

McGowan observed: 

I line Conference has lived up to its mandate of seeking ways to improve the 
efficiency and fairness of the administrative process. . . . The only occasion 
for regret is that its work has not always attracted the wider notice and 
recognition it surely deserves." 

I believe that Judge McGowan's observation is as correct today as when it was made. I 

ask this committee to recognize the Conference's work by reauthorizing our actitivies for 

another 4 years. 

^4cGowu), The Administntive Confarcnc*: Ouudiui   of the lUculatory Pn>c«u, SS G«o. Wuh. L. Rev. 67, S4 
(IMS). 
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Summary of Testimony of 
Marshall J. Breger, Chairman 

Administrative Conference of the United States 
on H.R. 3897 

a bill to reauthorize appropriations 
for the Administrative Conference of the United States 

The Administrative Conference seeks reauthorization of its appropriatioits through Tiscal 
year 1994. It supports H.R. 3897, sponsored by Chairman Brooks of Texas, to reauthorize 
Conference appropriations in graduated inflation-related increases from its current $2 million 
level to S2.7 million by fiscal year 1994. 

The Conference, established by Congress as an independent agency in 1964. studies the 
efficiency, adequacy and fairness of the processes by which federal departments and agencies 
administer their various programs. It makes recommendations to those departments and 
agencies. Congress, the President and the courts on methods to improve those processes. It 
also serves as a clearinghouse for information useful in improving administrative procedure 
and preventing the waste of resources associated with individual agencies separately 
addressing the same problem areas. 

The past four years have resulted in more recommendations than any comparable period 
in Conference history. Indeed, of the ISO recommendations adopted during the Conference's 
almost 22-year history, 38 of them — or more than 25 percent -- were adopted in the period 
of the Conference's current authorization. 

Conference initiatives touch the lives of millions of Americans. In 1989 alone, it 
examined, among other things, the procedural mechanisms through which the Medicare 
program protects its beneficiaries from unnecessary, poor quality or inappropriate medical 
care: the use of medical perwnnel to help process the more than l.S million requests for 
disability insurance bertents and supplemental security income submitted annually to the 
Social Security Administration; and the procedures by which the Immigration and 
Naturalization Service administered the alien legalization program authorized under the 
Immigration Reform and Control Act of 1986. 

The Conference also made signincant recommendations bearing on fundamental aspects 
of the governmental process. Following the Presidential election of 1988, it persuaded the 
new Administration to adopt a first-of-its-kind Code of Conduct for transition worken. It 
was actively involved in ensuring the integrity of governmental decisional processes by 
proposing changes in the conflict-of-interest requirements for members of federal advisory 
committees. It proposed that agencies make their adjudicatory decisions more readily 
available to the public and encouraged agencies to make computer-generated information 
more available through FOIA. And it worked diligently to develop legislation to supplement 
the cosdy and litigious ruiemaking and adjudicatory processes, where appropriate, with 
faster, less costly consensual mechanisms. 

The Conference assisted Congress by testifying 19 times before 10 separate congressional 
committees or subcommittees in the past two year^ alone and provided informal and technical 
assistance to members of Congress or congressioiul staff on numerous occasions. Its 
recommendations were incorporated into, or its work recognized in, eight separate statutes 
over the last two years. 

In the coming four years, the Conference expects to continue to study the procedures 
employed by the bank regulatory agencies, the procedural framework for ethics in 
government, faster and less costly alternative methods of resolving government disputes, and 
the procedural elements of science and health care administration. As resources permit, it 
shall expand its efforts into at least two new areas: the process problems associated with the 
government regulation of science and technok>gy, and process impediments to making the 
United Slates more competitive in the 1990s. In particular, it will consider whether there are 
administrative law or procedure restrictions on American business that may make it more 
difficult for them to compete in work! markets, particularly in response to the emergence of 
a more united European Community in 1992. 
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Appendix   A 

Selected Administrative Conrerence Initiative* 

To Improve the Administrative Process 

FY 1987-1990 

LCKJiltlivC 
Public Law \0\-^i, the Financial Institutions Reform, Recovery, 2nd F.nrorcement Act 

or 1989, which restructured oversight of the thrift industry, included a requirement that the 
bank regulatory agencies establish their own pool of administrative law judges and develop a 
set of uniform rules of procedure for administrative hearings before those agencies. These 
provisions implement in part Recommendation 87-12. 

Public Law 101-194, the Ethics Reform Act of 1989. adopted Recommendation 88-4 
concerning deferred taxation for divestitures required to avoid conflicts of interest. 

Public Law 101-235, the Department of Housing and Urban Development Reform Act 
of 1989, included provisions authorizing the administrative imposition of civil money 
penalties against certain mortagees and lenders, multifamily mortgagors, violators of the 
Interstate Land Sales Full Disclosure Act, and issuers and custodians of mortgages guaranteed 
by the Government National Mortgage Association. These provisions provide for the 
imposition of civil money penalties and judicial review in accordance with the procedures 
proposed in Recommendations 72-6 and 79-3. 

Public Law 101-236 extended for four months the Federal Aviation Administration's 
civil penalty demonstration project. The extension was granted expressly to permit the 
Conference to complete its study of the civil penalty program and submit a report to the 
appropriate committees of Congress. 

Public Law 100-236 ended the *race-to-the-courthouse' in appeals from agency actions. 
The law's enactment culminated an eight-year Conference effort to implement 
Recommendation 80-S. 

Public Law 100-297, the Hawkins-Stafford Elemenury and Secondary School 
Improvement Amendments of 1988, requires the Department of Education to use a modified 
negotiated rulemaking technique for drafting rules in connection with the federal program of 
aid for education of disadvantaged children The Department is required to follow the 
guidance in ACUS Recommendation 82-4 on negotiated rulemaking. 

Public Law 100-408, the Price-Anderson nuclear liability amendments, required the 
Nuclear Regulatory Commission to use negotiated rulemaking in accordance with 
Recommendation 82-4 to decide whether radiopharmaceutical licensees should be 
indemnified. The statute also directed the Conference within 30 days of enactment to 
provide the NRC with a list of impartial convenors to conduct the negotiated rulemaking. 
ACUS supplied a list of about 30 individuals. 

Public Law 100-687, providing for judicial review of veterans benefit claims, included a 
requirement that the VA use notice-and-comment rulemaking for all regulations governing 
loans, grants, or benefits. The law implements in part ACUS's long-standing 
recommendation (No. 69-8) that Congress eliminate the exemption from notice-and-commeni 
rulemaking for so-czlled 'proprietary* programs. The Conference in 1988 submitted 
testimony on this issue to both the House and Senate Veterans' Affairs Committees. 
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The Senate, in both 1988 and 1989, passed the Negotiated Rulemaking Act (S. 303 in the 
lOlst Congress), which reflects Conference initiatives to provide a legislative underpinning 
for the conduct of negotiated rulemaking by federal agencies. The bill incorporates the basic 
provisions of Conference Recommendations 82-4 and tS-i. A similar bill, H.R. 743, is 
currently pending in the House. 

The Conference presented testimony to Congressional subcommittees 19 times over the 
last three years, exclusive of appropriations testimony. The topics included alternative 
dispute resolution legislation, the effects of ethics restrictions on federal employee 
recruitment and retention, private whistleblowcr legislation, the creation of a corns of 
administrative law judges, and Department of Veterans Affairs administrative procedures. 
Furthermore, several of the Conference's consultants testified concerning projects they 
undertook for the Conference. 

For each of the last three years, the Conference has presented an annual seminar 
designed to acquaint Congressional staff with current issues in administrative law. Among 
the topics covered have been the practical aspects of agency implementation of statutory 
directives, the use and process of rulemaking, and judicial review of agency action. 

Prwidtm 
President Bush, as president-elect, adopted a first-of-its-kind Code of Ethics for 

transition team members, and the President issued a Memorandum for Heads of Departments 
and Agencies to help implement the code. 24 Weekly Comp. Pres. Doc. ISSS (Nov. 28, 
1988).   These actions implement ACUS Recommendation 88-1. 

ludiciarv 

The United Stales Court of Appeals for the District of Columbia Circuit amended its 
rules to provide that petitions alleging a claim of unreasonable delay of administrative agency 
action shall be treated as a motion and processed expeditiously. Rule 7(j), Local Rules of the 
Court of Appeals for the District of Columbia. The court's action, following a meeting 
between several ACUS members and two of the judges, implements Recommendation 88-6. 
calling on the courts to ensure that their internal procedures provide for the prompt and 
efficient disposition of claims involving delay of agency action. 

The Conference is undertaking a series of projects relating to alternative dispute 
resolution (ADR) for the United States Courts for the District of Columbia Circuit, which 
hear a significant portion of the administrative law cases that reach the judicial branch. The 
Conference will be providing training for mediator: participating in the District Court's 
alternaiive dispute resolution program. It is serving as a liaison between federal agencies and 
the U.S. District Courts and Court of Appeals on the use of ADR; for example, a roundlable 
was presented where judges from those courts explained their new programs to agency 
general counsels. The Conference will be doing an evaluation of the D.C. Circuit's ADR 
program and, based on that evaluation, will be preparing a guide for use by other courts and 
administrative law judges. 

The Conference submitted detailed comments to the Judicial Panel on Mullidisirici 
Litigation in response to the court's proposed revision to its Rules of Procedures to 
implement Pub.L. 100-236, the "race to the courthouse* legislation. The Conference's 
comments were substantially incorporated into the court's final rules. 
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Departments and Agencies 

At the request of the Occupational Safety and Health Administration, ACUS in 1987 
undertook a study or the OSHA rulemaking process. The recommendations that came out or 
that study served as the basis Tor an OSHA rule expanding its use or generic or class 
sundards regulating multiple health and safety hazards, promulgated as a final rule in 
January 1989.   See 54 Fed. Reg. 2332, 2370 (1989). 

At EPA's request. Conference staff provided assistance in the use of alternative dispute 
resolution (ADR) in environmenul enforcement actions. Also in response to an EPA request, 
and in furtherance of Conference Recommendation 8S-I1, (he Conference developed a model 
policy statement and draft rule to ensure appropriate confidentiality of information divulged 
to mediators and other neutrals during the course of agency settlement proceedings. 

The Conference proposed changes in the Department of Transportation's rules of 
procedure for its Board of Contract Appeals, encouraging the use of mini-trials, settlement 
judges, and other ADR methodologies as part of the Board's decisional process. DOT'S final 
rule incorporated the Conference's suggested changes. See 53 Fed. Reg. 34,104, 34,105 
(1988). 

The Conference provided several multi-day training programs in ADR for a number of 
agencies, including for the judges at the Armed Services Board of Contract Appeals and the 
Occupational Safety and Health Review Commission, and for contracting personnel at the 
U.S. Forest Service. These sessions focused on developing negotiation and dispute resolution 
skills. The Conference also co-sponsored with the National Judicial College a three-day 
ADR training session for federal government ALJs. 

At the request of the Social Security Administration (SSA), the Conference prepared a 
report on Social Security disability appeals procedures, which the agency is using as part of 
its consideration of changes in those procedures. This project continues the Conference's 
long-term concern with disability benefits procedures; it has studied and issued 
recommendations on each of the several layers of appeals, as well as studying procedures in 
other agencies with disability programs. 

At SSA'S further request, the Conference is preparing a study on the use of 
representative payees for social security and disability benefits. 

At the request of the Domestic Policy Council and the Office of Personnel Management, 
the Conference undertook a study of procedures for resolving federal personnel disputes. 
This study, which raised a multitude of extremely complicated issues arising in this area, 
culminated in a Statement adopted at the December 1989 Plenary Session. 54 Fed. Reg. 
53493. 53498 (1989). 

The Department of Commerce asked the Conference to study the dispute resolution 
provisions of the U.S.-Canada Free Trade Agreement. As pan of that study, the Conference 
sponsored a seminar on the dispute resolution provisions, which brought together several 
hundred representatives of federal agencies, the Congress, the Canadian government, 
academia and the private sector.   Another such seminar is planned for later this year. 

The Conference has provided advice and informal assistance to various agencies 
undertaking negotiated rulemakings, including the Department of Transportation, the Nuclear 
Regulatory Agency, and the Department of Agriculture. 

For the last two years, the Conference has sponsored a seminar on issues of (he federal 
administrative process for members of the various independent mulii-member boards and 
commissions. 

The Conference sponsors a series of meetings for the Chairmen of the independent 
regulatory agencies, to discuss issues of common inieresi Among the recent speakers have 
been Congressman John Dingell. Dr. Michael Boskin. Chairman of the Council of Economic 
Advisors, and senior White House advisors. 
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Other Research and Clearinithouse Efforts 

The Conference is preparing a Roster of Neutrals (persons who are able to serve as • 
arbitrators, mediators, facilitators, etc.) for use primarily by federal agencies in alternative 
dispute resolution proceedings. The Roster, undertaken at the request of several agencies, 
will be a computerized data base of dispute resolution specialists available to assist in 
resolving conflicts that arise under federal administrative programs. The roster is a 
clearinghouse intended to educate and assist federal officials and regulated parties in locating 
aitd retaining capable neutrals in a timely manner. 

The Conference has presented a series of colloquia on a variety of timely topics with 
implications for administrative law and process. Among the topics have been 'Administrative 
Law Judges: Should an Independent Corps Be Created?* with Congressman Benjamin Cardin. 
Judge Howard VUrkey of the VS. Court of Appeals for the Federal Circuit, and Professor 
Victor Rosenblum (Northwestern); Transportation Regulation: Is There a Need For a Mid- 
Course Correction?" with then-Secretary of Transportation James Burnley, Cornish 
Hitchcock, Aviation Consumer Action Project, and Professor Michael Levine (Yale). Other 
subjects have been "Ethics io Government Where Do We Go From Here?* with Congressman 
Barney Frank and Counsel to the President C. Boyden Gray; and The Drug Approval Process 
in the AIDS Era,* with then-FDA Commissioner Frank Young, Professor James O'Reilly 
(University of Cincinnati) and William Schultz, Public Citizen Litigation Group. 

In 1987, the Conference, in conjunction with the American Bar Association, sponsored a 
conference on Medicare procedures. This conference brought together representatives from 
the federal government, the private bar, academia and the public interest sector to discuss a 
multitude of issues relating to the development and administration of Medicare program 
procedures. 

At the urging of the House Appropriations Subcommittee on Treasury, Postal Service, 
and General Govemnent, the Conference undertook a series of projects relating to 
procedures in the immigration area. Following a study by Professor Legomsky of 
Washington University to develop a priority list of research topics, the Conference consi<iered 
the topics of the alien legalization program, asylum procedures, and the processing and 
review of visa denials by consular officials. 

The alien legalization project bad two phases. The first evaluated whether the program 
should have been extended beyond its May 4, 1988 deadline. While Congress declined to 
adopt the Conference consultant's recommendation that it should be, the study was widely 
discussed during the course of the debate on the issue. The project's second phase 
considered the Immigration and Naturalization Service's use of a remote decisionmaking 
model to process the large volume of legalization applications. The Conference adopted a 
Statement recommending the use of such a model to agencies administering mass 
decisionmaking programs, as well as making some suggestions to INS for the second phase of 
i,Se legalization program. 

The asylum project served as the basis for Conference recommendations for a specially 
trained corps of asylum decisionmakers. and for streamlining the hearing process. Ihe 
project on consular visa denials resulted in recommendations to the State Department calling 
for changes in consular visa processing procedures, and a study by the State Department on 
developing a centralized administrative review process. 

The Conference has sponsored a series of educational roundiable discussions on ADR. 
involving representatives of different agencies, as well as ADR experts These roundtables 
lake place several times a year. The Conference also sponsors 9n inieragency working group 
on ADR, for agency personnel actively involved in ADR efforts. 

?fl-R7fl o - qo - 3 



62 

The Conference sponsored a roundtable discussion on the use of negotiated rulemaking 
(reg-neg), which brought together nearly a hundred interested persons from the government, 
the private sector, and academia 

The Conference sponsors a Model Rules Working Group, which has been meeting to 
develop a set of model rules for formal administrative hearings that could be used by all 
federal agencies. The group includes representatives from various federal agencies as well as 
the private bar. 

The Conference published a Sourcebook on federal agency use of alternative dispute 
resolution, and a Sourcebook on nsgoiiated rulemaking is to be published shortly. 

The Conference has provided advice and assistance to various foreign governments to 
improve their administrative procedures. Among the governments that have called on the 
Conference are Peru, Canada, Australia, the Soviet Union and Great Britain. 

In 1988, the Conference considered, but decided to study further, the question of 
nonacquiescence by federal agencies in the rulings of courts of appeal. The draft report was 
circulated widely and produced much comment from SSA claimants. In January 1990, SSA 
published a new rule on application of circuit court law to Social Security claims, which 
incorporated many of the procedural safeguards the Conference's study recommended. 
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• 30S.8«-4 Th« SplU-Enrorccmtnt Model 
for Agtnty Adjudication (Recommen- 
dation No. 86-4). 

Separailon of runctloru In admlnlitratlve 
adjudication ha< usually been achieved 
through Internal barrlen within the agency 
which separate and Insulate those employ. 
ees who Judge from those who Investigate 
and prosecute. The chains of command, 
however, come together at the top In the 
person of the head or heads of the agency, 
who. through subordinates, are responsible 
for all three functions. Internal separation 
of functloru Is sanctioned and contemplated 
by the Administrative Procedure Act. When 
combined with the protections accorded to 
administrative law Judges who preside over 
adjudlcatory hearings. It appears, on the 
whole, to have worked satisfactorily In pro- 
viding fair and Impartial factflndlng. while 
permltllng the agency to speak with a single 
voice on matters of law and policy. Yet the 
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experience with Internal feparkllon of func- 
tloni hu never entirely dlenced the critic* 
who Krcue that It I* Impoulble to achieve 
evenhanded Juitlce when enforcemenl and 
tdjudlcatlve functloni are lodged In the 
•ame aiency. 

Contreo hai. therefore, on a number of 
occailona sought to carry separation of 
function* a itep further. In the Occupation- 
al Safety and Health Act of 1S70. an agency 
In the Department of Latwr. the Occupa- 
tional Safety and Health Administration 
(OSHA). was assigned the responsibility for 
promulgating Industrial health and safety 
standards and for enforcing these standards 
through Inspections and the filing of com- 
plaints agaliut employers. The responsibil- 
ity for adjudicating such complslnis, howev- 
er, was assigned to a wholly Independent 
three-member agency, the Occupational 
Safety and Health Review Commission 
(OSHRCI. which employs administrative 
law Judges to hear enforcement cases 
brought by OSHA and to Issue Initial deci- 
sions subject to commission review. A simi- 
lar division of responsibilities was created Ui 
the area of mine safety and health In the 
Federal Mine Safety and Health Amend- 
ments Act of 1>T7. This statute assigned 
rulemaklng and enforcement to the Mine 
Safety and Health Administration In the 
Department of Labor and adjudication to 
the Independent Federal Mine Safety and 
Health Review Conunlsslon (FMSHRC).' 

An Administrative Conference study of 
the experience with the "split-enforcement 
model" used In the occupational safety and 
mine safety legislation was unable to con- 
clude whether this model achieves greater 
fairness In adjudication than does the tradi- 
tional structural model. Fairness Is an Im- 
portant but an unquantlflable and subjec- 
tive value. Therefore, the Conference takes 
no position on whether the split-enforce- 
ment model Is preferable to a structure In 
which responsibilities for rulemaklng. en- 
forcement and adjudication are combined 
within a Mingle agency. Our study did reveal, 
however, that because Congress. In enacting 
the Occupational Safety and Health Act, 
did not specify clearly the respective re- 
sponsibilities of OSHA and OSHRC In re- 
solving questions of law and policy, unneces- 
sary conflicts have arisen between the agen- 
cies and there has been confusion expressed 
by reviewing courts over which agency's 
views were entitled to the greater deference. 
For a variety of reasons these conflicts and 
confusion have been largely avoided In the 
later enacted mine safety legislation 

• The system for enforcing certain provi- 
sions of the Federal Aviation Act also con- 
forms generally to this model but was not 
part of the study. Set 49. App. U.8.C. 
i I903(a)(>). 

RCCOMMCNOATION 

1. Where Congress establishes an en- 
forcement scheme In which rulemak- 
lng and prosecution are assigned to 
one agency and adjudication to an- 
other agency, It should make clear In 
which agency It intends to place pro- 
grammatic responsibility and direct 
the courts to look to that agency for 
authoritative expressions of law or 
policy. Congress should also attempt 
to foresee other areas of potential con- 
flict, such as control over litigation 
and settlements, and should so far as 
possible specify the respective respon- 
sibilities of each agency and the proce- 
dures for resolving disagreements. 

2. Generally speaking. Congress 
should provide that In adjudlcatory 
challenges to standards promulgated 
pursuant to agency statutory author- 
ity, the adjudlcatory agency must 
accept the rulemaklng agency's inter- 
pretation of the standard unless It can 
be shown that the rulemaklng agen- 
cy's Interpretation Is arbitrary, capri- 
cious, or otherwise not In accordance 
with the law. So far as is practical, the 
rulemaklng agency should provide 
notice to the affected public concern- 
ing the administrative interpretation 
of its rules and regulatlorts, the poli- 
cies that they represent, and their in- 
tended implementation In enforce- 
ment. 

3. Where uncertainties exist with 
regard to the responsibilities of agen- 
cies already implementing spill-en- 
forcement schemes, Congress should 
act to resolve those uncertainties con- 
sistent with the foregolns, if the agen- 
cies arc unable to do so. 
ISl FR 46»8«, Dec. 30. 19881 

t 30S.8fr-S    Medicare  Appeals (Recommen- 
dation No. 86-5). 

The Medicare program, since I94S. pro- 
vides health Insurance tor nearly all elderly 
and most disabled Americans. The program 
relies on hospitals, nursing homes and other 
health care Institutions (under "Part A" of 
the program) and physicians and suppliers 
(under Part B") to provide benefits to Its 
beneficiaries. 

This program, serving 30 million persons, 
has been administered since 1977 by the 
Health Care Financing Administration 
(KCFAl. within the Department of Health 
and Human Services (HHS)  Congress pur- 
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posrfully crcalrd « decrntraltzrd syslrm. 
with ImplemenLatlon by localized carriers 
and intermediaries, primarily Insurance 
companies HCFA contracts with these oria- 
ntzalloru to administer the mlllloru of 
claims made by beneficiaries each year and 
the resulting payments to provldtrs. For 
Part A these orianlzalloiu are known as 
"fiscal Intermediaries" and for Part B they 
are referred to as "carriers." Addltlrnally, 
statutorllymandated peer review organiza- 
tions (PROs). made up of phyr.lclan con- 
trolled organizations under contract with 
HCFA, have been given new responsibility 
to decide many disputes raised by benefici- 
aries and hospitals under Part A. To guide 
Its contractors. HCFA Issues health Insur- 
ance manuals containing detailed Irutruc- 
tlofu. though they normally are net pub- 
lished through notlceand'Comment rule- 
making 

HCFA also Issues "national coverage decl- 
sloru" on whether new medical technologies 
and procedures are covered by Medicare. 
These declsloru are sometimes made after a 
recommendation Is sought from the HHS 
Office of Health Technology Assessment 
(OHTA) Only when OHTA advice Is sought 
does HCFA publish notice In the FEDCKAL 
RECISTCR. In most cases, affected manufac- 
turers, providers, and beneficiaries have no 
notice or opportunity to file comments on 
proposed action, and ncliher HCFA nor 
OHTA has published Its declslonmaking 
procedures or Its criteria for making these 
declsloru. 

Rapidly rising program expenditures, es- 
pecially Inflation In hosptlal care costs, led 
Congress to take a number of steps to con- 
trol costs. In 1982. the PRO system was cre- 
ated and was delegated Important responsi- 
bility to deny Medicare payment for inap- 
propriate or uruiecessary services and to 
sanction providers for Improper practices. 
In the following two years Congress froze 
physician charges for fifteen months and 
completely revamped the reimbursement 
system for hospltr.ls by creating the "pro- 
spective payment system" under which 
Medicare pays hosptlals a predetermined 
fUed price for each patient case (according 
to a classification system of some 470 Diag- 
nosis Related Groupings or DROs). regard- 
less of the actual cosls Incurred In treating 
the patient. The prices are subject to 
annual updating and the classification 
-lystem Is to t>e reviewed aruiually. Congress 
created the advisory Prospective Payment 
As.^cssment Conunlsslon to participate In 
this process Additionally, to mitigate fears 
that the prospective payment system might 
lead to unnecessary brief admissions or pre- 
mature release of patients. Congress 
charged the PROs with the resporulblllty 
for monitoring hospital admissions ind dis- 
charge practices In the first years of this 
program, hospital admlssloru for the elderly 

I CF> Ch. Ill (4-1-t9 Edillon) 

declined for the first time since IM5. the av- 
erage length of stay also declined and thert 
was a greater utilization of outpatient serv- 
ices. Moreover, many hoapiula havt made 
record proflu under the new system while 
reducing the rate of Inllatlon In hotpltaU 
costa. There has also been a marked In- 
crease In physician (Part B) services, as pa- 
tient* have moved out of hoapllal and Into 
outpatient care, and to trealeir reliance on 
home health lervlce*. 

The Medicare appeals system U a patch- 
work with differing administrative and judi- 
cial review requirements tor beneflclarlea 
and providers and differing rules (or Part A 
and Part B appeal*. 

Under Part A, moat case* are beneficiary 
appeals primarily Involving coverage deter- 
minations. Initial determinations are by 
PROs If hospital service* are Involved and 
by fiscal Intermediaries for other Part A 
services. A recorulderatlon step Is built In. 
After this "paper review." administrative 
review Is then available by an administra- 
tive law Judge In the Social Security Office 
of Hearings and Appeals If the amount In 
controversy exceeds 1100 (t200 In hospital 
cases). The SSA Appeals Council may 
review and reverse the ALJ'i decision on lu 
own motion Judicial review In the district 
court Is available for the beneficiary If the 
amount In controversy Is tlOOO (tSOOO In 
hospital cases). 

Providers who have disputes concerning 
reimbursement under Part A (over tlO,000) 
may bring appeals to the Provider Reim- 
bursement Review Board (PRRB). a five- 
member board within HHS. (Appeals Involv- 
ing amount* between tl.OOO and tlO.OOO are 
heard by fiscal Intermediaries.) The Secre- 
tary may review PRRB decision* on hi* own 
motion and provider* have a ritht to Judi- 
cial review. The PRRB's effectiveness as an 
independent adjudicator of provider pay- 
ment* disputes ha* been called Into queatlon 
by provider groups who have railed con- 
cern* about It* Independence. Jurisdiction, 
slowness and Its procedures for handling 
group appeals Moreover, the PRRB's role 
under the prospective payment system ha* 
been changing. The Board does retain J\jrl*- 
dlctlon over appeals remaining under the 
old system and over some key Ixsuei con- 
cerning allowable cost*, and availability of 
payments under the new system. But, 
HCFA rulings and regulations have con- 
strained the PRRB's Jurisdiction In prospec- 
tive payment rate cases and provided that It 
may not order retrospective correction of 
errors In those rates. Moreover, some key 
provider appeals such as those Involving 
errors In DRG assignment have been trans- 
ferred to PROS. No further review Is avail- 
able In such case*. 

Until passage of the Omnibus Budget Rec- 
onciliation Act of IMS. Pub. L. SB-SOt. there 
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was no administrative and Judicial review of 
Part B claims. However, under the new law, 
benedclarles with disputed claims of over 
ISOO (and physicians who have accepted as- 
•Ifnment of such claims) have a right to a 
hearing before an administrative law Judie, 
and to subsequent Judicial review If the 
claim exceeds tl.OOO Previously there was 
no Judicial review and beneficiaries with 
Part B claims exceeding tlOO were limited 
to a "(air hearing" before an officer selected 
by the carrier. (This procedure will continue 
for claims between SlOO and ISOO under the 
new legislation ) 

The   new   legislation   also   made   several 
other Important changes In the laws affect- 
ing Medicare. The legislation: 
—authorized persotu affiliated with provid 

ers to represent beneficiaries In Part A ap- 
peals as long as no financial liability Is Im- 
posed In connection with the representa- 
tion: 

—requires that HCFA regulations regarding 
the Medicare program provide for a 60- 
day comment period: 

—requires expanded notice procedures for 
medicare patients concerning their hospi- 
tal discharge rights: 

—mandates   various   new   requirements   on 
PROS   to   review   beneficiary   complaints 
and to review the quality of care provided: 
and 

—expands   appeal   rights   In   home   health 
care cases  Involving  so-called  "technical 
denials" of benefits. 
The Conference welcomes these changes. 

Indeed, at the time of their enactment, the 
Conference was actively considering recom- 
mendatloru concerning some of them. Other 
aspects of the process, however, also deserve 
modification or. at least, further study. We 
therefore call upon HCFA to continue Its ef- 
forts to Improve the Implementation of this 
Important program by heeding the follow- 
ing specific suggestions. 

RCCOMMCNOATION 

/. Publication of Policiet 

A. The Health Care Financing Ad- 
ministration (HCFA) should keep up 
to date and provide reasonable access 
to all standards, guidelines and proce- 
dures used In making coverage and 
payment determlnatlorts under Part A 
and Part B of the Medicare program. 

B. In promulgating Interpretatloru 
of Medicare benefits likely to have 
substantial Impact on the public. 
HCFA should adopt procedures that 
allow for public comment (either pre- 
promulgation or post-adoption). See 
ACUS Recommendation 7S-5. 

C. HCFA by rvgulalloii (ur Cungrcu 
by legislation If necessary) should re- 
quire fiscal Intermediaries and carriers 
to publish and provide reasonable 
access to all Insurance industry rules 
or other screening devices used in 
making coverage and payment deter- 
minations under Part A and Part B. 

D. HHS should introduce more open- 
ness and regularity into the procedure 
for issuing "national coveraKO deci- 
sions" pertaining to new niodlral tech- 
nologies and procedures, through; (t) 
Development of published diTl.slonal 
criteria: (2) providing for notice and 
Inviting comments In such cases, both 
In HCFA's declslonmaking process and 
in the process by which the HHS 
Office of Heallli Torhnoiotty As.ses3- 
ment supplies recommendation.s to 
HCFA; and (3) providing for Internal 
administrative review or reconsider- 
ation of such decisions. 

It. Adminitlrative Appeal Procedure* 

A. HCFA should continue to develop 
and assess the adequacy and liming of 
notice to beneficiaries about coverage 
and payment decisions on medical ben- 
efits and appeal rights regarding these 
decisions. 

B. Because of the Increased caseload 
in Medicare appeals adjudication an- 
ticipated after the recent enactment 
of new appeal rights in Part B cases, 
HHS should consider whether modifi- 
cation of the existing adjudlcatory 
system is necessary, including whether 
to establish a Medicare appeals divi- 
sion with Its own administrative law 
Judges and review procedure. 

C. When resolving hospital rate ap- 
peals under the prospective payment 
system, the Provider Reimbursement 
Review Board should be authorized, 
by regulation (or. If necessary, by leg- 
islation) to assume Jurisdiction of an 
Individual hospital's appeal in a 
manner that affords timely relief to 
successful appellants. 

///. Sugoettions /or Further Sludv 

HCFA should undertake or support 
additional research In the following 
areas: 

A. An empirical study of the role, 
performance and procedures of: 
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(1) PUc&l Intermecllarles and carriers 
In making coverage and payment de- 
termination under Part A and Part B: 

(2) Peer review organizations In ad- 
judicating Part A appeals by benefici- 
aries and by hospitals under the pro- 
spective payment system. 

B. A comprehensive analysis of the 
current administrative arrangement 
by which hospital payment rates are 
updated under the prospective pay- 
ment system (taking Into account the 
need for fair ratemaklng. timely reso- 
lution of disputes and budgetary con- 
trols). Including an assessment of the 
Prospective Payment Assessment 
Commission In this process. 

C. An examination of the future role 
and responsibilities of the Provider 
Reimbursement Review Board under 
the prospective payment system. In- 
cluding Its Jurisdiction, need for expe- 
dited review procedures for group ap- 
peals, qualifications for membership, 
adequacy of budget and administrative 
support, and the need for Independ- 
ence from the rest of the Department. 

D. An examination of whether or 
not the Implementation of the statuto- 
rlly-mandated peer review program 
should be done to a greater extent 
through notlceand-comment rulemak- 
Ing, rather than through reliance 
upon program Instructions and con- 
tract provisions. 

E. A study of HCPAs use of statisti- 
cal sampling techniques to determine 
project overpayments to a provider for 
a given year, and whether the use of 
these techniques may effectively deny 
beneflcarles or providers the opportu- 
nity to challenge payment determina- 
tions based on actual claims experi- 
ence. 

P. A study of whether. In hospital 
rate appeals, HCFA should allow ret- 
roactive correction of erroneous calcu- 
lations of a hospital's payment rate 
for affected prior years under the pro- 
spective payment system, and pay- 
ment to hospital accordingly. 

G. A study of the process by which 
ALJ reversals of claim denials are Im- 
plemented by Intermediaries and pro- 
viders. Including the need for tighter 
accounting of payments to benefici- 
aries and reimbursements to providers. 

H. An examination of the feasibility 
and  utility of setting  Internal  time 

1 cm Ch. IN (4.1-M edition) 

guidelines for each stage of the Medi- 
care appeals process. Including recon- 
siderations; ALJ hearings and Appeals 
Council review. 

ISl PR 4a»87, Dec. 30. ies«l 

0 30S.86-6    Petition! for Rulcmaklng (Rcc- 
ommcndatlon No. 86-6). 

The Administrative Procedure Act (APAI 
requires each Federal agency to five Inter- 
ested persons the right to petition for the ts- 
luance. amendment, or repeal of a rule, 6 
U.S.C. I SS3(e). The APA also requires that 
agencies conclude matters presented to 
them within a reasonable time, S U.S.C. 
i S5S(b), and give prompt notice of the 
denial of actions requested by Interested 
persons. S U.S.C. I SS5(e>. The AFA does not 
specify the procedures agencies must follow 
Ui recelvUig. considering, or disposing of 
public petitions for rulemaklng.' However, 
agencies are expected U> establish and pub- 
lish such procedures In accordance with the 
public Information section of the APA. See 
Attorney Oeneral's Manual on the Adminis- 
trative Procedure Act 38 (1««7). An Admin- 
istrative Conference study of aaency rule- 
making petition procedures and practices 
found that while most agencies with rule- 
making power have established some proce- 
dures governing petitions for rulemaklng, 
few agencies have established sound prac- 
tices In dealing with petitions or responded 
promptly to such petitions. 

This Recommendation sets forth the basic 
procedures that the Coaference believes 
should be Incorporated Into agency proce- 
dural rules governing petitions for rulemak- 
lng. In addition, the Conference encourages 
agencies to adopt certain other procedures 
and policies where appropriate and feasible. 
The Conference feels that, beyond this 
basic level, uniform •peclflcatlon of agency 
petition procedures would be undesirable 
because there are significant differences In 
the number and nature of petitions received 
by agencies and In the degree of sophistica- 
tion of each sgency's community of Uiterest- 
ed persons. 

Agencies should review their rulemaklng 
petition procedures and practices and. In ac- 
cordance with this Recommendation, adopt 
measures that will ensure that the right to 
petition Is a meaningful one. The existence 
of the right to petition reflects the value 
Congress has placed on public participation 
in the agency rulemaklng process The Ad- 
ministrative Conference has recognized, in 

• But other statutes expressly create the 
right to petition for rulemaklng, and some 
of these statutes specify procedures to be 
followed In the petitioning process. 
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put reconunendstloiu. the Ixneflta nowln* 
from public participation In a<cncy rule- 
miUni and from publication of the meani 
(or luch participation • The abaence of pub- 
llihed petition procedures, exceiilve or rl|- 
Idly-enforced format regulremenia. and the 
(allure to act promptly on petltloni for rule- 
maklni may undermine the publlc'i rlfht to 
(lie petition! (or rulemaktng. 

Some acenclei currently have pelltlon-for- 
rulemaklng procedure! that are more elat>o- 
rate than thoae recommended In thia Rec- 
ommendation. Thl5 Recommendation |5 not 
Intended to expreu a Judgment that such 
procedure* are Inappropriate or that the 
itatutea mandatlnc particular procedure! 
should be amended. Nor Is the Recommen- 
dation Intended to alter the prior poalllon 
o( the Con(erence recommendlni elimina- 
tion o( the categorical exemptloiu o( certain 
type! o( rulemaking (rom the APA'a rule- 
making regulremenia. See Recommenda- 
tion* eB-e and 73-5. To the extent Congrea* 
or agencle* adopt tho*e reconunendatlon*. 
they ehould alao expressly apply the right 
to petition to those types o( rulemaking. 

RlCOMMENOATION 

1. Agencies should establish by rule 
basic procedures (or the receipt, con- 
sideration, and prompt disposition of 
petitions (or rulemaking. These basic 
procedures should Include: (a) Specifi- 
cation of the address(es) for the filing 
of petitions and an outline of the rec- 
ommended contents of the petition, 
such as the name, address, and tele- 
phone number of the petitioner, the 
statutory authority for the action re- 
quested, and a description of the rule 
to be Issued, amended, or repealed: (b> 
maintenance of a publicly available pe- 
tition file: and (c) provision for prompt 
notification to the petitioner of the 
action taken on the petition, with a 
summary explanatory statement. 

• Set Recommendation tt-S. EllminaUon 
o/ Ctrtain Exemptions from tht APA Rule- 
making RequtremenU. I C.P.R. 1305.6»-e: 
Recommendation 71-t. Public Participation 
In >tdm<nis(ni(it>e Htarinnt. 1 C.F.R. 
I 305.71-6: Recommendation 73-5. fllmlna- 
(ion 0/ tht "Military or Foreign AJ/airt 
Function" Ezemption from APA Rulemak- 
ing Requirementt. 1 C.P.R. I 305.73-5: Rec- 
ommendation 78-5. Interprttivt Rulet of 
Oeneroi /4pp(lcablJI(y and Statements a/ 
Otneral Policy. 1 C PR. | 305.7S-5; and Rec- 
ommendation 83-2, TTie "Good Caiae" Ex- 
emption from APA Rulemaking Require- 
ment*. 1 C.F.R. I 305.83-2. 

{ MS.M-7 

2. In addition, agencies should, 
where appropriate and feasible: 

a. Make their petition procedures ex- 
pressly applicable to all types of rules 
the agency has authority to adopt: 

b. Provide guidance on the type of 
data, argumentation, or other Infor- 
mation the agency needs to consider 
petitions: 

c. Develop effective methods for pro- 
viding notice to Interested persons 
that a petition has been (lied and Iden- 
tify the agency office or ofdclal to 
whom Inquiries and comments should 
be made: and. 

d. Establish Internal management 
controls to assure the timely process- 
ing of petitions (or rulemaking. Includ- 
ing deadlines (or completing Interim 
actions and reaching conclusions on 
petitions and systems to monitor com- 
pliance with those deadlines. 
(SI PR 40988. Dec. 30. l>8ei 

1305.88-7 Case MantfemenI as a Tool for 
Improving Agency AiUudlratlon (Rec- 
ommendation No. 88-7). 

Reducing the delay, expense and unpro- 
ductive legal maneuvering (ound In many 
adjudlcatloiu Is recognized as a crucial 
(actor In achieving substantive Justice. In 
recent years, the negative side e((ects o( 
civil litigation and agency adjudication pro- 
cedure! have begun to receive Increased at- 
tention, and many Judges, Informed scholars 
and other experienced otMerven now clt« 
lawyer control o( the pace and scope of 
most case* as a major impediment. In the 
Federal Judicial sphere, and Increasingly In 
the state Judiciary, a coniertsus Is develop- 
ing that efficient case management Is part 
o( the Judicial (unction, on a par with the 
traditional duties of offering a fair hearing 
and a wise. Impartial decision. Many Federal 
district judges have twgun to practice and 
advocate Increased Literventlon to shape 
and delimit the pretrlaJ or prehearing proc- 
ess. 

Some Federal agencle* have begun to 
make regular use of case management proc- 
esses wherein those who decide case* Inter- 
ject their Informed Judgment and experi- 
ence early In the pretrlaJ stage, and consist- 
ently thereafter, to move cases along a* 
quickjy a* poaslble within the bounds o( 
procedural (almes*. One such agency Is the 
Department o( Health and Human Services 
("HHS"). whose Departmental Orant Ap- 
peals Board ("DOAB" or "Board") make* 
active, planned use o( special managerial 
procedures. The Board, which decides case* 
brought by Slate and local govemmenls or 

169 



69 

S 30S.M-7 

other reclplenU of HH8 trant (unda. hH * 
thrcellrred proccu Ihkl rellr> eilciulvely 
on lue o( (cllonforclnt procedure* for com- 
pletlnt each (Uae o( a caae. The Board ad- 
ludlcate* almoat all lu caaei—well over two 
hundred dl«poiltlon* and orM hundred writ- 
ten decUloni aiuiually with aii avera«c 
"amount In conlroveray" In exceai of one 
million dollar*—In three to nine reontha. 
Moat dlaputc* before It involve financial 
iMuea conoeminc the allowabUlty of (rantc* 
cxpcraUturaa. but the Board'i JurladlcUon 
extendi alao to dtapute* over (rant Unalna- 
Uona and aomc rcnewaU. A recent ttudy • 
Indicate! that the Board'i proceaa reducea 
the opportunity for maneuverlni by the 
partle*. facilitate* an expedltloui. Inexpen- 
•Ive dlapoaltlon of all but the moat complex 
caae*. and la overwhelmingly approved by 
moat attorney* who practice before It. 

The Board'* auccea* *hould not be dla- 
counted becauae won In an envlrorunent un- 
uaually favorable to efficient dlapute reaolu- 
tlon.* The fact I* that •Imllar procedure* are 
now uaed with apparently equal •i;cceaa at 
other acenclca. They merit the attention of 
appeal* board*, adralnlatratlve panela, ad- 
mlnlalratlve law Judge* ("AU*") and all 
other* Involved In the declalonal proceai. 
Though rtcognlalnc that many factor* 
affect the procedtire* to be followed In any 
particular dlapute, the Admlnl*tral!ve Con- 
ference encourage* thla trend toward reduc- 
ing the tranaactlon coat* of agency proceed- 
ing* and believe* that thla la a key re«ponal- 
blllty of all prcaidtng officer* and their lu- 
penrtaof*. Th< Confcrenc* ha*, in wmnl 
context*, already called on Federal agertcle* 
l« make graaur uaa of tnumal tUn* llmlta,* 

• Thla Recommendation I* ba*ed largely 
on the report "Model for Caae Management: 
The Orant Appeal* Board" by Richard B. 
Cappalll (Itgg). which explore* how tha 
methoda daacrlbed eeparately below Interact 
In an Integratad caae management iv^tem. 

• (.«.. a moderaU caaeload per Judge, a 
aharcd procTam objective among all partle* 
and a long-term relatlonahip between the 
agency and the claimant. 

• Recommendation 7g-) calla on all agcn- 
ele* to uae particularized deadllner or time 
llmiu for the prompt diapoaltlon of adjudl- 
catory and rulemaklng proceeding*, either 
by armouncing *chedule* for particular 
caae* or adopting rule* with general timeta- 
ble* for their varlou* calcforle* of proceed- 
ing*. Ttmt LimiU on Agncy Actiont. 1 CFR 
I 30} 71-3. The Conference ha* alao called 
on agencle* to c*tabllah productivity norm* 
and otherwtae exerclae their authority to 
pr««crlbe procedure* and technique* for ac- 
curaU. cxpcdnioua dli«o*itlon of Social Se- 
curity clatna and dlapute* under grant*. 
Kg.. ^rocHum /or DtUrmtniHt Social St- 
etirUt OiMMMf* Ctolau. 1 CFH I M5-7S-2: 

I CFR Ch. Ill (4.|-«9 idl»l«n) 

alternative meana of dUpute reaolulton.* 
and caae management and other tech- 
nique* • to expedite and Improve their caae 
handling. The Con/erertoc now call* upon 
all peraoiuiel who conduct or oversee proc- 
essing of adjudlcatlve proceeding* for the 
Federal government to make more deter- 
mined efforU to use the kinds of cas* man- 
agement methoda deacrlbed below as may b* 
appropriate. 

RKOMMBtBATION 

The Conference encour«te* the 
prompt, efficient uid Inexpensive 
proceaslng of kdJudlcAtlve proceedings. 
Federal agencies engaged In formal 
and informal adjudication should con- 
sider applying the following case man- 
agement methods to their proceedings, 
among them the following: 

1. Pertonnel management device*. 
Use of Internal agency guidelines for 
timely case processing and measure- 
ments of the quality of work prodticts 
can maintain high levels of prodticilvl- 

Jte*olv<np  DitpmUt   undtr  federal   Ormnt 
Provnmt. 1 CFR I 30S.S3-1. 

* Recommendation S4-3 calls on agencies 
to make greater use of mediation, negotia- 
tion, mlnltrtals. and other "ADR" method* 
to reduce the delay and contcntlouanei* ac- 
companying many agency dacWana. Att»n 
I/M a/ AlUr»atiV€ M»atu of DitpuU JUsolit- 
Kofi, 1 CFR I 30t.S«-3. The Conferanca haa 
called previously for using mediation, nego- 
tlatlon. Informal conference* and •Imllar In- 
novation* to decide certain kimto of diaputaa 
more effectively. M.p.. I'rocedwfa* /tor Ntott- 
ating proposed IttgulmHont, 1 CFR 
||30t.S3-4. .SS-t: N*gotimU4 Clean** of 
WasardoM W»MU Silt Vnd*r CKHCLA. 1 
CFR iaM.S4-4: ilMoJiHii* DttpuUt under 
Federal Orant Prtwrsm*. I CFR I Mt.SS-S. 

• Many of the practloee reeommandad 
herein reflect the advice contained In the 
Manual /or ildm<nt*lra«v* Lav ^ud^c*. pre- 
pared for the Conference by Merrltt 
Ruhlan. Recommendation 73-1 advlaea on 
using caae manacament In adludieatlng brni- 
efit and compenaallon dalma. It call* for 
continuous evaluation of adjudlcatlve per- 
formance pursuant to standards for measur- 
ing the accuracy, timeline** and falmes* of 
agency procedure*. Quaiity AiMtiranet Sys- 
tem* In Uu A4iyidieaUon of Cfalm* o/ gnit- 
tUmtnt to Bent/ttt or ComyensaMon, 1 CFR 
I 30S.73-3. In addition. Recommendation ••- 
• urgea agcndea to compile and uae atatlatt- 
cal rasaldad data akottt th«lr procecdtaga 
CompUmtUm of StatUtiCB on ildmlaisfrsHM 
Froc**dln«* by federal Dtpartmtnt* aad 
AttneUt. 1 CFR | «>•.••-«. 
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While lome ttenclei have bcfun to employ 
these methodj to reduce transaction cosli 
ard reach better resulu, many dispute* are 
•till being resolved with unnecessary for- 
mality, contentiousness and delay. This 
Recommendation U aimed at helping agen- 
cies begin to explore specific avenues to 
expand their use of ADR services. 

A key figure In the effective working of 
various modes of ADR, including negotiated 
rulemaklng. Is the "neutral"—a person, usu- 
ally serving at the will of the parties, who 
generally presides and seeks to help the par- 
ties reach a resolution of their dispute. 
These neutrals, often highly skilled profes- 
sionals with corulderable training In tech- 
niques of dispute resolution, can be crucial 
to using ADR methods with success.' For 
agencies to use ADR effectively, they 
should take steps to develop routines for de- 
ciding when and how these persons can be 
employed, to Identify qualified neutrals, and 
to acquire their services. 

The diversity of roles played by neutrals 
and the uncertainly as to certain applicable 
legal requirements present complications 
for agencies considering uses of ADR. Neu- 
trals may be specially trained and accredit- 
ed, or may simply hold themselves out as 
having certain expertise, experience or 
credibility. They may be called on to make 
binding decisions, consistent with applicable 
statutory and regulatory requirements, 
when opposing positions cannot be recon- 
ciled, or they may simply render advice to 
the parties. Time may be of the essence In 
acquiring their services, as In many arbltra- 
Uons, but In some liutances may be a minor 
consideration. Costs of using outside neu- 
trals may range from a few thousand dollars 
(for the services of a mlnltrlal advisor) to 
six figures (for convening and facilitating a 
large-scale negotiated rulemaklng). These 
differences render specific advice difficult to 
give In advance. Agencies, Congress, courts, 
and others who employ ADR methods or 
review their use should nonetheless observe 
eerlaln guidelines Intended to accomplish 
the following goals: 

Recommendatlotu 82-4 and BS-S have been 
Instrumental In promoting agency experi- 
mentation with negotiated rulemaklng, 
which Involves convening potentially Inter- 
ested parties to negotiate the details of a 
proposed rule. Procedurei for Negotiating 
Proposed Regulatiotu. 1 CFR II30S.83-4 
and .86-6. Set also. Negotiated Cleanup o/ 
Hiuardous WatU SiUi Under CERCLA. 1 
CFR 306.84-4; Reiolving DUputei Under 
federal Grant Progranu, 1 CFR 30S.83-2: 
and Case Management ai a Tool/or Improv- 
ing Agency Adjudication, 1 CFR 306.86-7. 

'See the Glossary In the Appendix for 
brief descriptions of the roles of neutrals In 
various proceedings. 

• Supply. Broadening the base of quali- 
fied, acceptable Individuals or organisations. 
Irulde and outside the government, to pro- 
vide ADR services. 
• QuaWcaliont. Iruuring that neutrals 

have adequate skills, technical expertise, ex- 
perience or other competence necessary to 
promote settlement, while avoiding being 
too exclusive In the selection process. 
• >lc9uis<(fon. Identifying existing meth- 

ods, or developing new techniques, for expe- 
dltlously acquiring the services of neutrals 
at a reasonable cost and In a maiuier which 
(a) Iruures a full and open opportunity to 
compete and <bl enables agencies to select 
the most qualified person to serve as a neu- 
tral, given that the protracted nature of the 
government procurement process Is often 
Inconsistent with the goals of AOR and the 
need to avoid delays.* 
• Authority. Minimizing any uncertainty 

under the "delegation" doctrine or similar 
theories that may adversely affect the au- 
thority of some neutrals to render a binding 
decision. This corulderatlon, however, 
should not prove troublesome where neu- 
trals merely aid the parties In reaching 
agreement (as In nearly all mediations, mln- 
Itrlals and negotiated rulemaklngs). 

These proposals are Intended to help 
agencies meet the challenge of reaching 
these goals In a time of reduced resources 
and In a milieu In which many affected In- 
terests may oppose change. 

RECOMMENDATION 

A. Availability and Qualifications of 
Neutrals 

I. Agencies and reviewing bodies 
should pursue policies that will lead to 
an expanded, diverse supply of avail- 
able neutrals, recognizing that the 
skills required to perform the services 
of a dispute resolution neutral will 
vary greatly depending on the nature 
and complexity of the issues, the ADR 
method employed, and the Importance 

•While there may be situatloru In which 
agencies can obtain the services of a quali- 
fied outside neutral without following 
formal procurement procedures, acquisi- 
tions of neutrals' services are generally gov- 
erned by the Competition In Contractli\t 
Act. Pub. L. No. B8-36I, Title VII. SB Stat. 
1175. which mandates full and open compe- 
tition for contracts to supply goods and 
services to the Federal govenunent, and the 
Federal Acquisition Regulations, 4S CFR 
Chapter 1, ParU 1-63. which seU forth de- 
tailed procedures for conducting competi- 
tive procurements. 
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of the dUpute. Agencies should avoid 
unduly limiting the pool of acceptsble 
Individuals though the use of overly 
restrictive qusllflcstlon requirements, 
particularly once agencies have begun 
to make more regular use of ADR 
methods. While sk.111 or experience In 
the process of resolving disputes, such 
•s that possessed by mediators and ar- 
bitrators. Is usually an Important crite- 
rion In the selection of neutrals, and 
knowledge of the applicable statutory 
and regulatory schemes may at times 
be Important, other specific qualifica- 
tions should be required only when 
necessary for resolution of the dis- 
pute. For example: 

(a) Agencies should not necessarily 
disqualify persons who have media- 
tion, arbitration or Judicial experience 
but no specific experience In the par- 
ticular ADR process being pursued. 

(b) While agencies should be careful 
not to select neutrals who have a per- 
sonal or financial Interest In the out- 
come. Insisting upon "absolute neu- 
trality"—e.^., no prior affiliation with 
either the agency or the private indus- 
try involved—may unduly restrict the 
pool of available neutrals, particularly 
where the neutral neither tenders a 
decision nor gives formal advice as to 
the outcome. 

(c) Agencies should Insist upon tech- 
nical expertise In the substantive 
Issues underlying the dispute or nego- 
tiated rulemaklng only when the tech- 
nical Issues are so complex that the 
neutral could not effectively under- 
stand and conununlcate the parties' 
positions without It. 

3. Agencies should take adavantage 
of opportunities to make use of gov- 
ernment personnel as neutrals In re- 
solving disputes. These persons may 
Include agency officials not otherwise 
Involved In the dispute or employees 
from other agencies with appropriate 
skills, administrative law Judges, mem- 
bers of twards of contract appeals, and 
other responsible officials. The Ad- 
ministrative Conference, Federal Me- 
diation and Conciliation Service 
("PMCS"). the Department of Justice 
(particularly the Community Rela- 
tions Service ("CRS")) and other In- 
terested agencies should work to en- 
courage Imaginative efforts at sharing 
the services of Federal "neutrals," to 

1 CFR Ch. IN (4-1-«9 Edition) 

remove obstacles to such sharing, and 
to Increase parties' confidence in the 
selection proceaa. 

3. Congress should consider provid- 
ing FMCS. CRS and other approprlaU 
agencies with funding to train their 
own and other agencies' personnel In 
the particular skills needed to serve In 
mlnttrlals. negotiated rulemakings, 
and other ADR proceedings. 

4. The Administrative Conference, in 
coruultatlon with FMCS, should assist 
other agencies In Identifying neutrals 
and acquiring their services and In es- 
tablishing rosters of neutral advisors, 
arbitrators, convenors, facilitators, me- 
diators and other experts on which 
Federal agencies could draw when 
they wished. The rosters should be 
based. Insofar as possible, on full dis- 
closure of relevant criteria (education, 
experience, skills, possible bias, and 
the like) rather than on strict require- 
ments of actual ADR experience or 
professional certification. Agencies 
should also consider using rosters of 
private groups (e.g., the American Ar- 
bitration Association). The Confer- 
ence, FMCS or another Information 
center should routinely compile data 
Identifying disputes or rulemakings In 
which neutrals have participated so 
that agencies and parties In future 
proceedings can be directed to sources 
of Information pertinent to their selec- 
tion of neutrals. 

5. Agencies should take advantage of 
opportunities to expose their employ- 
ees to ADR proceedings for training 
purposes, and otherwise encourage 
their employees to acquire ADR skills. 
Employees trained In ADR should be 
listed on the rosters described above, 
and their services made available to 
other agencies. 

B. Acquiring Outside NeulraW 
Services 

1. In situations where It Is necessary 
or desirable to acquire dispute resolu- 
tion services from outside the govern- 
ment, agencies should explore the fol- 
lowing methods: 

(a) When authorized to employ con- 
sultants or experts on a temporary 
basis (e.g., S U.S.C. 13109). agencies 
should consider utilizing that authorl- 
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ution In furtherance of their AOR or 
negotiated rulemaklng endeavor*. 

<b) Agencies contemplating AOR or 
negotiated rulemaking projecu Involv- 
ing private neutraU should, as part of 
their acquisition planning process pur- 
suant to the Federal Acquisition Regu- 
lation ("FAR") Part 7.« periodically 
five notice In the Commerce Biuine$t 
Daily and in professional publications 
of their needs and Intentions,* so as to 
allow Interested organlzatloru and In- 
dividual AOR neutrals to Inform the 
agency of their Interest and qualifica- 
tions. 

(c) Where speed Is Important and 
the amount of the contract la expected 
to be less than $25,000, agencies 
should use the streamlined small pur- 
chase procedures of Subpart 13.1 of 
the Federal Acquisition Regulation * 
In acquiring the services of outside 
neutrals, particularly minltrlal neutral 
advisors, mediators and arbitrators. 

(d) Agencies that foresee the ntpd to 
hire private neutrals for numerous 
proceedings should consider the use of 
Indefinite quantity contracts as vehi- 
cles for identifying and competitively 
acquiring the services of Interested 
and qualified neutrals who can then 
be engaged on an expedited basis as 
the need arises. Agencies should, 
where possible, seek contracts with 
more than one supplier. In fashioning 
such indefinite quantity contracts, 
agencies should take care to comply 
with the following: 

• 48 CPR Part 7. 
* Afencle* are required to five Commtrct 

Biu(neta Dally notice for til contract aollcl- 
tatloiu in which the govenunent'i share Is 
likely to exceed 110.000. IS U.S.C. 837(el: 48 
CFR 5.J01(a) For procuremenli Ixtween 
tlO.OOO and I3S.000 In which the agency 
reasonably expects to receive at least two 
offers, no luch notice U required. Pub. L. 
No. e«-5ei, October 18. 1888, TlUe IX. Sec- 
tion S22. 

•48 CFR Subpart 13.1. This Subpart 
allows acenclei to make purchases In 
amounts lets than 125.000 without (oUowIng 
all of the formalities prescribed In the PAR 
(or ordinary procurements. It the procure- 
ment is (or leas than 110.000. the agency 
need not advertise It In advance In the Com- 
merce Btuinen Dailv. 48 CFR &.201(a). 
None o( these provlslotu relieves the agency 
o( Its mandate i« obtain competition. 

(1) Agency contracts should specify 
a minimum quantity, which could be a 
non-nominal dollar amount rather 
than a minimum quantity of services.' 

(2) Negotiation of Individual orders 
under the contract Is desirable, but 
should generally adhere to the person- 
nel, statements of work, and cost rates 
or ceilings set forth In the basic Indefi- 
nite quantity contract, so as to mini- 
mize "sole source" Issues. 

(e) Agencies should also consider: 
<1) Entering Into Joint projects for 

acquiring neutrals' services by  using 
other agencies' contractual vehicles. 

(2) Using other contracting tech- 
niques, such as basic ordering agree- 
ments and schedule contracts, where 
appropriate to meet their needs for 
neutrals' services. 

(3) Proposing a deviation from the 
FAR or amending their FAR supple- 
ments, where appropriate. 

<f) Agencies should evaluate con- 
tract proposals for ADR neutrals' serv- 
ices on the qualifications of the of- 
feror. but cost alone should not be the 
controlling factor.* 

2. The Civilian Agency Acquisition 
Council and Defense Acquisition Reg- 
ulatory Council should be receptive to 
agency or Administrative Conference 
proposals for deviations from.* or 
amendments to, the FAR to adapt pro- 
curement procedures to the unique re- 
quirements of AOR processes, consist- 
ent with statutory mandates. 

3. In the absence of appropriate con- 
siderations suggesting a different allo- 
cation of costs. In minltrlals and arbi- 
tration the parties ciistomarlly should 
share equally in the costs of the neu- 
trals' service*. 

OLOSSARY 

Mediator. A mediator Is a neutral 
third party who attempts to assist par- 
ties In negotiating the substance of a 
settlement. A mediator has no author- 
ity to make any decisions that are 
binding on either party. 

ConDenor/fQcU((a(or. Negotiated 
rulemakings generally proceed In two 
phases, one using a "convenor" and 

'48 CFR l8S04(aK2l 
•48 CFR I6»0»(c). 
•48 CFR 1 402. 
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the other t "facilitator." In the first 
(convening) phase, a neutral called a 
convenor studies the regulatory Issues, 
attempts to Identify the potentially af- 
fected interests, and then advises the 
agency concerning the feasibility of 
convening representatives of these In- 
terests to negotiate a proposed rule. If 
the agency decides to go forward with 
negotiating sessions, the convenor as- 
sists In bringing the parties together. 
In the second (negotiating) phase, a 
neutral called a facilitator manages 
the meetings and coordinates discus- 
sions among the parties. When the 
parties request, a facilitator may act 
as a mediator, assisting the negotia- 
tors to reach consensus on the sub- 
stance of a proposed rule. The roles of 
convenor and facilitator sometimes 
overlap, and often both functions are 
performed by the same person or per- 
sons. Neither a convenor nor a facilita- 
tor has authority to make decUlons 
that are binding on the agency or on 
the participating outside parties. 

Neutral Adviior. A mlnitrlal is a 
structured settlement process in which 
each party to a dispute presents a 
highly abbreviated summary of Its 
case before senior officials of each 
party authorized to settle the case. In 
this recommendation, it Is presumed 
that the government is one party to 
the dispute. In some (but not all) mini- 
trials, a neutral advisor participates by 
hearing the presentations of the par- 
lies and, optionally, providing further 
a&slslance In any subsequent attempt 
to reach a settlement. Typically, a 
neutral advisor Is an Individual select- 
ed by the parties. Duties of a neutral 
advisor may Include presiding at the 
presentation, questioning witnesses, 
mediating settlement negotiations, 
and rendering an advisory opinion to 
the parties. In no event does a neutral 
advisor render a decision that is bind- 
ing on any party to a mlnitrlal. 

i4rbifra(or. An arbitrator Is a neutral 
third party who Issues a decision on 
the Issues in dispute after receiving 
evidence and hearing argument from 
the parties. Arbitration Is a less formal 
alternative to adjudication or litiga- 
tion, and an arbitrator's decision may 
or may not be binding. Arbitration 
may be chosen voluntarily by the par- 
ties, or It may be required by contract 

1 Cn Ch. Ill (4.1.89 Edillen) 

or statute as the exclusive dispute res- 
olution mechanism. 

(St FR 48S90. Dec. 30, 19S«1 

0 3OS.87-1 Priority Kiting and managt- 
men! of nilcmaking by the Occupation- 
al Saftty and Health Admlnlitralion 
(Kccommendallon gT-l). 

The Adralnlslrative Conference hu un- 
dertaken a atudy of the rulemnklnt proceu 
at the Occupational Safety ajid Health Ad- 
ministration. It Is recognized that OSHA'i 
mandate to regulate any aubitance or 
hazard that poses a tIgiUdcant risk to work- 
ers and, to the extent feasible, make every 
workplace safe Is daunting, and that alter- 
native approaches to lubstance-bysub- 
itance regulation may be necessary. The 
Conference plaiu to address thU larger Issue 
In Ita continuing iludy. In this recommenda- 
tion, the Conference sufgesu procedures 
that OSHA can Institute administratively to 
Improve two aspects of Its current process 
for developing health and safely standards. 

In Part 1, the Conference recommends to 
OSHA a procedure for systematically set- 
ling long-term priorities (or promulgating 
standards (or regulating health and sa(ety 
hazards. Once established, the recommend- 
ed regulatory priorities llsU wUI serve as a 
baseline agairul which additions or modlca- 
tloiu o( the lists can be coiuldered. The task 
of developing the priority lists would be as- 
signed to a permanent. Internal acency com- 
mitlee, with additional representation from 
the National Irutltute for Occupational 
Safety and Health (NIOSH). The committee 
would work closely with other health and 
environmental agencies In developing Initial 
priority lists which would be lubmltted (or 
decision to the Assistant Secretary (or Oc- 
cupational Sa(ety and Health. Department 
of Labor.' 

Although these regulatory priorities lists 
should generally govern when OSHA Inltl- 
ales rulemaklng, the Conference does not 
Intend that this prlorlty-ietilng process 
should In any way diminish the Aulitant 
Secretary's authority to promulgate rules 
on an expedited basis under the Occupa- 
tional Safety and Health Act or the Admin- 
istrative Procedure Act. Moreover, the rec- 
ommendation (In paragraph Id.) takes ac- 

• In 1962 the Conference addressed the 
Importance of Inleragency cooperation In 
Identifying and ranking potentially cancer- 
causing chemicals for regulation and recog- 
nized the important role played by the Na- 
tional Toxicology Program in fostering such 
cooperation, tet ACUS Recommendation 82- 
S, Federal Regulation of Cancer-Causing 
ChemlcaU. Part II, 1 CFR 10S.B2-S. 
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MkUut retkllktory actions by over k dozen 
Federal l»w« By common usage these em- 
ployees, as well as others who make similar 
disclosures concerning (raud or other mis- 
conduct <bul who are byond the Confer- 
ence's current study)/ have become known 
as whistleblowers. Under current statutes, 
lor example, nuclear power plant workers, 
miners, truckers, and farm laborers are spe- 
cifically protected when acting as whistle- 
blowers. Other workers may be covered 
under the more general protections granted 
by the Occupational Safety and Health Act 
(OSRA) or various envlroiunenlal laws. 

The protection provided employees by the 
•o-called whlslleblower statutes under study 
serves the Important public Interest of help- 
ing ensure the health and safety of workers 
In the various regulated Industries or activi- 
ties, as well as that of the general public. 
The statutes are Intended to create an envi- 
ronment In which an Individual can bring a 
hazardous or unlawful situation to the at- 
tention of the public or the government 
without fear of personal reprisal. Such dis- 
closures can be a valuable source of Infor- 
mation especially where the public lacks the 
knowledge or access to Information neces- 
sary to be fully Informed on these Impor- 
tant Issues. 

In Its examination of the current Federal 
statutory scheme designed to protect whis- 
tleblowers In the private sector, the Confer- 
ence found that, as currently written, the 
various whlstleblower statutes lack uniform- 
ity In a number of areas Including the fol- 
lowing: 

1. Investigative responsibility Is assigned 
to numerous agencies. Including the Depart- 
ment of the Interior and several within the 
Department of Labor (DOL), with little co- 
ordination among them. 

2 Adjudlcatory resporulblllty Is similarly 
divided. For example, while several statutes 
provide for adjudication by a DOL adminis- 
trative law Judge, others provide for decl- 
sloru by different agencies or for trIaJ In the 
district court. 

3. Judicial review likewise differs. Some 
statutes provide for review In the district 
court, some In the court of appeals. And for 
some, no review Is available. 

i. Statutes of llmltatloru for filing a com- 
plaint range from 30 days to 180 days. 

6. Definitions of protected conduct differ 
sccording to statute. For example, protected 
disclosure may Include any disclosure or 
may be more narrowly defined as disclosure 
to "the public," to the media, to the respon- 
sible agency, or to a union or employer. Pro- 

• The Conference has limited Its study to 
health and safety related disclosures be- 
cause In this area a pattern of Federal statu- 
tory proleclloru has emerged with sufficient 
experience to allow a study. 

tected conduct may or may not Include re- 
fusals to work. 

t In certain rases where the designated 
agency declines to proceed with the com- 
plaint (under either the OSHA or the As- 
bestos Hazard Emergency Response Act), 
the complaining employee Is left without 
any further administrative or Judicial 
review. 

As a result of these statutory Incongru- 
ities, available procedures and protections 
may differ depending solely upon the Indus- 
try to which an aggrieved employee belongs. 
For example, an employee seeking protec- 
tion under the Clean Air Act (CAA) has 30 
days In which to file a complaint, while an 
employee filing under provtsloru of the Mi- 
grant Seasonal and Agricultural Worker 
Protection Act (MSAWPAl has 180 days. 
And while both CAA and MSAWPA viola- 
tions are Investigated by the Wage and 
Hour Division of the Department of Labor, 
adjudication of CAA complaints Is before a 
DOL administrative law Judge, while 
MSAWPA complainu are adjudicated In the 
district courts. The Conference has conclud- 
ed that this lack of uniformity does not 
appeal to be reasoned, but most likely re- 
flects the Incremental enactment of the var- 
ious statutes over a period of years. 

Accordingly, the Conference believes that 
oninlbus whlstleblower legislation providing 
for centralization of the Investigative and 
adjudlcatlve functions Is needed. Because 
the Department of Labor now Investigates 
and adjudicates such complaints under the 
majority of existing statutes, centralization 
In that Department Is the logical choice. Al- 
though specialized expertise possessed by 
agencies responsible for the various regula- 
tory programs covered by whlslleblower 
provisions may be required In exceptional 
circumstances to resolve these disputes, the 
Conference believes that centralization Is 
preferable and that enforcement and adju- 
dlcatlve responsibilities should where feasi- 
ble be assigned to the DOL. 

The Conference study also discussed areaa 
of regulation where gaps In whlstleblower 
protection exist. These Include the aviation 
and aeronautics Industries, vessel construc- 
tion and operation, and manufacturing and 
production of food, drugs, medical devices 
or coruumer products generally. Where 
Congress has Judged It necessary to regulate 
an Industry so as to ensure the safety of Its 
workplace, products, services or the environ- 
ment. Congress should consider whether It 
Is appropriate that enforcement of the regu- 
latory scheme be strengthened by providing 
whlstleblower protection for the Industry's 
employees who report statutory violations. 

The study also Indicated that access to 
written declslonal precedents In these casei 
needs to be Improved The Department of 
Labor's Office of Administrative Law Judges 
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does not yet publUh lU decUlona (although 
It hu recently announced plaiu to do «o), 
and a unified Index for theae decision! and 
thoae of other acency adjudlcatlve txKUea 
doei not exUt. Publication and IndexLnc of 
exlitlng caae law ihould help narrow the 
laiuei for future adjudlcatlona, contribute 
to a wnae of fairness In the adiudlcatory 
proceat, and Improve caae management. In 
addition, the itudy found that, with certain 
excepUona, there la little tnteratlon between 
the program agency and the investigating/ 
sdiudlcaUng agency, thus diminishing the 
Involvement of the lead program agencies. 
Procedures should be established by which 
program agencies provide assistance to In- 
vestigative agencies, and adjudlcatory agen- 
cies report decisions back to the program 
agency. 

Finally, the Conference notes that there 
Is a growing amount of litigation In state 
courts concerning whUtleblowers. but does 
not take a position on whether Federal stat- 
utes do or should preempt state law In this 
field. (ACU8 Recommendation M-S. Pre- 
emption of State Regulation by Federal 
Agencies, recommends that Congress ad- 
dress foreseeable preemption Issues, and ad- 
vises regulatory agencies to be aware of situ- 
ations where a connict might arise.) 

With the Increasing Interest In these mat- 
ters by Congress, the media and the general 
public, the Conference hopes that Its study 
will provide a foundation for needed Im- 
provements. 

RKC0iaiC4DATI0N 

1. In the Interest of uniform treat- 
ment of private sector health and 
safety whlstleblowers. Congress 
should enact omnibus legislation for 
the handling and resolution of whls- 
tleblowers' complaints. In enacting 
this legislation. Congress should 
review the categories of workers to 
which It Is appropriate to extend whls- 
tleblower protection. As a general 
matter, the administration of this pro- 
gram should be centralized In the De- 
partment of Labor In furtherance of 
efficiency and harmony of results. If, 
however. Congress deems It necessary 
for a program agency to retain or re- 
ceive Investigative or adjudlcatlve re- 
sponsibility for whlstleblower com- 
plaints. Congress should strive for uni- 
formity In the substantive protections 
and procedures applicable to the sepa- 
rate program.' The omnibus and any 

1 CFR Ch. Ill (4.|-«9 Edillon) 

other whistleblower legislation should 
Include: 

(A) A uniform definition of protect- 
ed conduct; 

<B) A uniform statute of llmltatloiu 
of not less than 180 days govemlni 
the filing of complaints: 

<C> A uinlform provision for reme- 
dies: 

(D) Assignment of preliminary Inves- 
tigative responsibility to the Secretary 
of Labor * for all private sector health 
and safety whlstleblowlng retaliation 
caaes: 

(E) Authorization for the Secretary 
of Labor to employ alternative means 
of resolving these disputes, with the 
consent of the parties (see ACUS Rec- 
onunendation 86-3, Agencies' Use of 
Alternative Means of dispute Resolu- 
tion): 

(F) Provision for an opportttnlty by 
any affected person to request an on- 
the-record APA hearing before a De- 
partment of Labor administrative law 
Judge and for discretionary review by 
the Secretary of Labor. Judicial review 
in the courts of appeals, and enforce- 
ment in the district courts: 

(0> A grant of subpoena power t« 
the Secretary of Labor for whistle- 
blowing investigations and hearings, 
with provision for Judicial enforce- 
ment: and 

<H) A grant of rulemaklng authority 
to the Secretary of Labor with respect 
to investigative and adjudlcatory pro- 
cedures, notice-posting requirements 
and mandatory coordination with 
other agencies. 

II. Whether or not Conirress enacts 
omnibus whislteblowing legislation, 
the Secretary of Labor should: 

(A) Promulgate rules of appellate 
procedure governing practice and pro- 
cedure In connection with the Secre- 
tary's review of administrative law 
Judge decisions In whistleblower cases; 

•The Conference does not Intend to sug- 
gest that whistleblower protection provi- 
sions now administered by the Department 

of Labor l>e reassigned. Nor Is this recom- 
mendation Intended to affect the existing 
Jurisdiction of the National Labor Relations 
Board to Investigate and adjudicate allega- 
tions of unfair labor practices. 

' All references to the Secretary of Labor 
In recommendations I(D)-I(H) encompass 
other appropriate agency heads In Instances 
where Congress deems It necessary for a 
program agency to retain resporulbUlty. 
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(B) Trani(er primary private sector 
hraltli and aafcty whlstleblowtni In- 
re«ll(atlve respotulblllty to a single 
entity within the Department of 
Ubor, absent compelling reasons to 
the contrary; 

(C) Develop, in consultation with 
the agencies responsible for the sub- 
ttsntive regulatory programs, detailed 
written procedures for coordinating In- 
vestigation, adjudication and (ollow-up 
bi whlstleblnwlng cases: and 

(D) In accordance with the Freedom 
of Information Act. 5 U.S.C. 
SS2(a)(2)<A). Index and publish all 
ALJ and Secretarial decisions in whls- 
tleblowlng cases. Including those ren- 
dered prior to the date of this recom- 
mendation. 
(U FR 33631. June U. 1>87] 

1105.87-3   Agency hiring of private allor- 
neyt (Recommendalion 87-3). 

In 1(86 the Federal aovemment em- 
ployed over 30.000 lawyers In varloui po*l- 
Uoni. At the lame time II spent millions of 
doUkrs to retain private atlomeyi to pro- 
vide diverse legal services. The Federal De- 
poilt Insurance Corporation (FDIC) and the 
Federal Home Loan Bank Board/Federal 
Savings and Loan Insurance Corporation 
(FHLBB) accounted for most of these ex- 
penditures. The attorney fees paid by the 
FDIC and the FHLBB have Increased rapid- 
ly since 1(83 and have been Incurred pri- 
marily In their capacities as receivers or liq- 
uidators of failed financial Institutions for 
which they have provided deposit Insurance. 
In thoae cases, the legal fees and other ex- 
penses are t>ome by the estate of the failed 
bank. However, many other Federal agen- 
cles. Including govenunent corporations, uti- 
lize the services of private attomeyi—In 
some Instances on a regular basis—and the 
fees are usually paid from appropriated 
funds. 

This recommendation results from a 
survey of the use of private attorneys by 
lovcmment agencies and consideration by 
the Conference of the process that should 
be employed In deciding whether to retain 
outside counsel. Including the ethical con- 
cerns that may arise when outside counsel 
tre retained. The recommendalion applies 
to any agency that hires private attorneys 
to represent the agency or to provide It with 
legal advice, i e., where an attomeycilent 
relationship Is established The scope of the 
recommendation accordingly does not 
eilend to Instances where an agency hires 
an Individual who may be an attorney but Is 
clearly not being hired to act In that capac- 
ity. The scope may therefore exclude some 

persons who are hired to do Independent re- 
search, arbitrators hired to decide persoruiel 
or other disputes, or prrsoiu hired lo pro- 
vide mediation or similar services In connec- 
tion with negotiated ruiemaklng.' 

Retention of private attorneys for litiga- 
tion, where lawfully authorized. Is within 
the scope of this reconunenditlon. Congress 
has generally vested the power to litigate In 
the Department of Justice, although several 
agencies have twen granted Independent liti- 
gating authority by statute. Unless an 
agency Is granted such authority, the con- 
sent of the Department of Justice Is re- 
quired for another agency lo retain outside 
couruel for those purposes (& U.S C. 3100). 

While some elements of the recommenda- 
tion may state principles that are relevant 
to obtaining the services of other profes- 
sionals, the Conference has studied only the 
retention of private attorneys The focus of 
this recommendation on attorneys recog- 
nizes the role of the lawyer in Implementing 
and enforcing government policy and the 
ethical requirements that are peculiarly ap- 
plicable to attorneys. 

In the private sector. It is cost-effective 
both to employ a full-time legal staff and to 
contract out some legal assignments. Many 
corporations have focused attention on 
methods lo ensure that the size of the In- 
house staff is optimal and that work Is con- 
tracted out only when neceuary or lor cer- 
tain categories of work. Corporations have 
developed guidelines, criteria, and proce- 
dures to control the cost and ensure the 
quality of legal services. 

In the public sector, concern for cost-ef- 
fectiveness, a multl faceted goal which does 
not '.ook at the factor of price In Isolation, Is 
also clearly appropriate. The Conference 
has considered whether there should be a 
fixed cap on hourly fees lo t>e paid to pri- 
vate attorneys hired by agencies, and has 
concluded that a goverrunentwlde limita- 
tion Is Inadvisable because It may prevent 
the government from obtaining high quality 
legal services. In many cases, the aggregate 
cost of legal services does not depend on 
hourly rates alone, and all relevant facts 
should be considered in determining the 
economic efficiency of a proposed contract 
for legal services. It may, however, t>e appro- 
priate for Individual agencies to limit hourly 
rates for certain types of services. If such 
limits are set at realistic levels. In hiring pri- 
vate counsel, agencies can also take Into 
consideration the attorney's willingness to 

• The Administrative Conference has not 
studied the appointment of Independent 
counsel under the Ethics In Oovemment 
Act. 38 U.S.C. S01-SB8, and this recommen- 
dation does not address the selection of 
such counsel. 
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negotiate feet, weklng the moat competitive 
fee« available, while securing the skllla and 
ertlclency required. 

Important additional corulderatloni bear 
on the declalon o( the Federal government 
to rely on outside counsel. An agency shauld 
be acutely aware of the need (or control 
over the activities of outside counsel to 
ensure, among other things, that the consti- 
tutional vesting of governmental authority 
In "officer!" of the United Slates Is ob- 
served In fact. The need for close control 
may vary with the circumstances, but It 
must assume preeminent Importance In liti- 
gation. 

In procuring the services of attorneys, 
agencies must also scrupulously avoid tavor- 
lllsm. or the appearance of favoritism, 
which can erode public coi\fldence In the in- 
tegrity and falme&a of the government. 
Competitive procedures, whether mandated 
by procurement statutes or Imposed as a 
matter of agency policy, will reduce the 
prospect or appearance of favoritism and 
result in higher quality legal services and 
savings In cost. Depending on the circum- 
stances, the requisite procedures may range 
from a public solicitation of formal propos- 
als to Informal telephone requests to several 
sources for Information relating to qualifi- 
cations, availability, and fees Appropriate 
competitive procedures should consider 
both cost and the more subjective elements 
of professional skill and efficiency. 

Attorneys performing work for the govcr- 
menl must maintain the highest ethical 
standards. They should be particularly sen- 
sitive to questions of appearances and pro- 
priety. Neither the circumstances of their 
retention nor their conduct of their engage- 
ment should provide the slightest basis for 
loss of public confidence In the administra- 
tion of Justice or the integrity of the gov- 
ernmental process. 

The hiring of outside counsel may raise 
Important questions regarding conflicts be- 
tween the Interests of the goverrunent and 
others, which Federal criminal low (18 
U.S C. 302 el ttQ.y. ethics rules appllcuble to 
Federal employees, and codes of profession- 
al resporulblllty seek to guard against The 
principal ethical problem for outside attor- 
neys involves simultaneous representation 
of the agency and. In a separate matter, a 
private party whose Interests are adverse to 
the agency or the related Interests of an- 
other agency. An Important additional ques- 
tion Is presented when an attorney or firm 
appears before an agency in a non-adversar- 
ial role on l>ehalf of one client while simul- 
taneously acting as attorney for the agency 
In a different matter. 

The government, like any client of a pri- 
vate attorney, may corvsent to representa- 
tion of adverse Interests by Its outside coun- 
sel. Any such consent, however, should be 
fully Infonned- Accordingly, to afford full 

protection to the goverrunent and the 
public, every effort must be made to Identi- 
fy conflicts or potential conflicts before 
work is contracted out, and to assure that, 
during the course of the representation, 
previously unanticipated problems are Im- 
mediately disclosed so that the agency may 
take appropriate action. 

Retainer agreements should identify the 
"client" with s(>eciflclty and address ques- 
tions related to existing or potential adverse 
representatloru. In many Instances, only the 
agency that retains the private attorney wlU 
have an Interest In the subject matter of the 
engagement, and In those Instances that 
agency should ordinarily be considered the 
"client." This would have the effect of al- 
lowing outside counsel to appear before, or 
represent interests adverse to. other Execu- 
tive Branch agencies in unrelated matters. 
Where broader Interests of the government 
may be Implicated, the agency retaining 
outside counsel will need to take those in- 
terests Into account when drafting the re- 
tainer agreement. 

To assure that all of these concerns are 
taken Into account, any agency that antici- 
pates a need to hire private attorneys 
should prepare written public guidelines 
concerning when and how It will seek out- 
side counsel. As an element of agency con- 
trol and to avoid later misunderstandings, 
appropriate written Instructions should be 
given to attorneys when they are retained. 
The FDIC. FHLBB. and the Department of 
Justice have developed documents for these 
purposes, and agencies drafting guidelines 
and Irutructloru should refer to them ai 
possible models. Agencies may also find 
useful models in the private sector for some 
elements of their guidelines. 

To respond to the concerns surrounding 
goverrunent use of outside counsel, agencies 
should prepare an annual public report list- 
ing basic Information relating to legal serv- 
ice contracts awarded. 

RECOMMENDATION 

/. Scope of Recommendation 

This recommendation applies to any 
agency that hirea private attorneys to 
represent the agency or to provide It 
with legal advice. I.e., where an attor- 
ney-client relationship is established. 

2. Use of In-House Government 
Attorneys 

(a> Oovemment agencies should 
continue to obtain most of the legal 
services that they need from govern- 
ment attorneys. 
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(b> When Mcncle* Cknnol develop 
the necessary Iccsl resources In-house, 
they should explore the possibility of 
utilizing the expertise found at other 
agencies of the goverrmient. on a tem- 
porary or short-term basis. The Office 
of Personnel Management should es- 
tablish a procedure for sharing Infor- 
mation among agencies on the kinds 
of legal resources available within the 
government. 

J. auUUline$/or HiHng OvUide 
Counsel 

Each agency that anticipates a need 
to hire private attorneys should pre- 
pare written public guidelines detail- 
ing: (a) The criteria for deciding 
whether or not to seek outside legal 
assistance, (b> the factors relevant to 
the choice of attorney or firm, (c> the 
procedures for procurement, 
(d) appropriate limitations on coun- 
•el's authority, (e) conflict of Interest 
and other ethical considerations, (f) 
billing practices, and (g) procedures 
for review of fees. 

4. The Decision to Hire Outside 
Counsel 

When an agency Is considering 
whether to hire outside counsel, the 
agency should first assure Itself (a) 
that It is authorized by law to hire 
outside counsel for the particular 
matter, (b) that it can exercise suffi- 
cient control over the performance of 
the services to t>e obtained, and (c) 
that such employment Is cost-effec- 
tive. The price of the services should 
not, however, be the sole test of cost- 
effectiveness. Also of Importance In as- 
sessing the t>eneflt to t>e gained from 
the use of outside counsel are the 
quality of the services provided, the 
tvailablllty of necessary expertise 
•Ithin the agency, and the need for an 
outside independent perspective. 

S. Competition 
In obtaining outside counsel, the 

sgency should employ appropriate 
competitive procedures to assure that 
the requisite quality of service Is ob- 
tained at a reasonable price without 
Ihe fact or appearance of favoritism. 
The Office of Federal Procurement 
Policy should review the existing pro- 

visions of the Federal Acquisition Reg- 
ulation to ensure that legal services 
can be procured consistently with the 
objectives of this recommendation. 

*. CoHfrof of Performance 

The cofHractlng agency should 
retain such control over the perform- 
ance of outside counsel as is necessary 
to assure that the governmental and 
public Interests at stake are fully pro- 
tected. To facilitate control, the 
agency should at the outset provide 
the attorney with specific written In- 
structions regarding the conduct of 
the professional representation. Con- 
trol Is particularly important where 
the outside counsel Is engaged to rep- 
resent an agency in litigation. 

7. Public Reports 

Each agency that hires outside coun- 
sel should prepare and maintain In the 
office of its chief legal officer an 
annual public report, listing for each 
occasion on which outside counsel has 
been retained: (a) The attorney or 
firm and the type of work involved, (b) 
the reasons for engaging outside coun- 
sel. (c> the competitive procedures 
used. If any. (d) the fee range or other 
basis for compensation, and (e) the 
actual fee paid. For cases Involving 
small amounts, aggregate figures 
would be acceptable. 

8. Ethical Considerations 

(a> An agency should require outside 
counsel whom It plans to hire to dis- 
close fully and in writing all existing 
or potential conflicLs of interest. The 
disclosure should include all matters 
that the attorney's firm has pending 
before, or reasonably expects to come 
before, that agency. The agency 
should then decide whether to proceed 
with the hiring In light of the infor- 
mation provided. If the attorney-client 
privilege or other rules prevent out- 
side counsel from making full disclo- 
sure to the agency, then the outside 
counsel should not be employed. The 
agency's agreements with outside 
counsel should specifically Identify 
the types of professional employment 
that cannot t>e undertaken because of 
the attorney's service to the agency. 
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(b) Federal agencies and such pri- 
vate attorneys as they retain should 
be mindful of the constraints imposed 
by statutes, regulations, executive 
orders, codes of professional coriduct. 
and any applicable guidelines that per- 
tain to conflict of Interest and other 
potential ethical problems. Such provl- 
sioru and guidelines should be explicit- 
ly Identified and incorporated in the 
agency's contracts with outside coun- 
sel.' 

(c) When an attorney retained by an 
agency is not a special government em- 
ployee within the meaning of 18 
U.S.C. 202(a). at a minimum those re- 
strictions which apply to such employ- 
ees should be adopted by the contract 
with the attorney unless they are 
clearly Inappropriate. Such restric- 
tions Include rules of employee re- 
sponsibilities and conduct contained, 
for example. In 5 CFR Part 735.' 

(d) The Department of Justice and 
the Office of Government Ethics 
should provide guidance on the appli- 
cability of 18 U.S.C. 203-208 to agency 
hiring of outside counsel. Subject to 
that guidance, agency guidelines 
should provide that, for purposes of 
disqualification based on prohibitions 
against simultaneous or sequential 
representation of opposing parties, dif- 
ferent departments or independent 
agencies of the Federal government 
should normally be considered to be 
different    clients.'    The    guidelines 

•The contract should Indicate wnether 
and to what extent outside counsel may 
take Inconsistent positions on tiehtlf of an 
Mcncy and a private client. 

>See 5 CFR 735.301-306. which prcscrltx 
ethics and conduct rules for special guvern. 
ment employees. See, particularly, f CFR 
73S.30I. which advises agencies that appro- 
priate ethics and conduct rules tor regular 
employees, slated elsewhere In Part 735. 
may also be made applicable by regulation 
to special government employees. 

* This paragraph of the recoounendallon 
refers to "clients" solely for the purpose of 
determining disqualification. The Implicit 
premise of the recommendation Is that the 
Executive Branch Is a unitary entity whose 
Interests and legal posltloru are determined 
by the President or his delegates. Including 
the Attorney General. 

should also provide that. If more than 
one agency has a common Interest In 
the matter, then the definition of 
"client" should Include any such 
agency or agencies. The guidelines 
should also make clear that all lawyers 
in the firm. Including all branch of- 
fices of the firm, are subject to the ap- 
plicable restrictions on simultaneous 
or sequential representation, and that 
these restrictions apply not merely to 
litigation, but to all matters In which 
an attorney-client relationship has 
been established.* 

(e) The guidelines should also ad- 
dress the varying circumstances in 
which an attorney may represent 
other clients In matters Involving the 
agency. The guidelines should identify 
those situations that should be avoid- 
ed. 

(f> If a private attorney represents 
the same agency frequently, then 
their relationship should be coivsld- 
ered as a continuing one. In such a sit- 
uation, neither the attorney nor the 
attorney's firm should agree to repre- 
sent another client In a matter Involv- 
ing the client agency without the 
agency's explicit consent, even If, at 
that time, the attorney is not repre- 
senting or advising the agency on a 
specific matter. 

9. Limitations on Hourly Rates 

No government-wide limitation on 
hourly rates should be established for 
hiring of private counsel. It may be ap- 
propriate for agencies to set a fixed 
cap on hourly rates that they pay Vo 
private attorneys for routine legal 
tasks: a higher fee cap may be appro- 
priate for unusual or complex legal 
work. Such limits. If adopted, should 
t>e set at realistic levels, in line with 
fees typically charged for similar serv- 
ices in the same locale, so that agen- 
cies hiring outside counsel will be able 
to obtain the needed degree of exper- 
tise. 
(52 FR 23832. June 24. 1M71 

'The Department of Justice should con- 
sider. In accordance with Recommendation 
84-S, 1 CFR 30S.B4-5, whether to Issue a ret- 
ulatlon that explicitly preempts any stale 
rule of attorney practice that Is In conflict 
with Its guidance. 
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03OS.87-4    Uirr Ittt (RcciimmendBllon 87- 
i). 

There U vldeiprekd Inlereil In Coniress 
md the Executive Bruich In Uutllutlng 
tuer fee* In cerUIn government programs. 
Although 1 general user fee statute (31 
U.S.C 9701) date* to 1>S2. recent studlei. In- 
cluding a report of the Presldent'i Private 
Sector Survey on Coat Control, have urged 
expanded application of such fees. In light 
of these developmenta. the Administrative 
Conierence has undertaken a study of the 
user fee concept In cooperation with the 
Office o( Management and Budget and 
other Federal agencies. 

The decision to Institute a user fee for a 
particular service or good l.i a policy decision 
for Congress and the Executive Branch to 
determine, and the Conference does not ad- 
dress this subicct. Nevertheless, when Con- 
gress or an ageiKy establishes a user fee. 
that action should be based upon general 
principles that guide the setting and Imple- 
sncntallon of fees The Conference, there- 
fore. In this reconunetHiatlon seekj to pro- 
vide a set of such basic principles. 

In this reconrunendatlon "user fee" mearu 
a price charged Identifiable Individuals or 
entitles by the F>deral government for a 
service or good which the goverrunent con- 
trols. The recommendation addresses only 
the Irutltutlon and Implementation of user 
fees to promote the efficient and fair alloca- 
tion of goverrunent services and goods Ac- 
cordingly, the Conference does not address 
the Imposition of charges Intended primarl-. 
ly to enhance Federal revenues or primarily 
lo encourage or discourage behavior unre- 
lated to resource allocation. 

RBCOMMCNDATION 

A. BenefiU 

A government service (or which a 
user fee l5 charged should directly 
benefit fee payers. A service provided 
by the (ovemmenl as a condition to 
the pursuit of commercial or other ac- 
UvUy (CO., Inspections) may properly 
be regarded as a l>eneflt lo the fee 
payer where it confers an advantage 
on the fee payer or leasens the fee 
payer's Imposition of costs or risks on 
others or on society as a whole. 

B. Baaie ComidtTalion* for 
EitabtUhlng Ftt Ltvtlt 

1. Market and Cost Considerations 

When Congress or an agency estab- 
lishes a user fee for a service or good 
provided by an agency, the fee should 
rest on market factors where possible. 

§ 30S.87^ 

In the absence of n rfllalilf market 
price, the fee normally .sliuuld cover 
the agency's costs. Including all relat- 
ed processing costs and that portion of 
other agency costs properly allocable 
to the service or good provided (such 
as anticipated capital replacement or 
repair costs). 

2. Other Considerations 

a. When criteria other than those 
set forth in paragraph 1 above (e.g.. 
national policy objrctivr.s. program 
goals or fairness) Influence the deci- 
sion to establish fees, the costs (o be 
recovered, or the granting of waivers 
or reductions, agencies should explain 
the criteria tised and the rationale for 
their selection. 

b. Where third parties or the general 
public benefit significantly from a gov- 
ernmental service, user fees need not 
t>e set to recover fully the cost of pro- 
viding that service. Agencies should 
consider the practicability lo allocat- 
ing costs between fee payers and 
others when determining ihe propor- 
tion of service costs to lie recovered by 
user fees (as opposed lo allernatlvp fi- 
nancing mechanisms). 

c. The fee level may be set without 
regard to the distribution of benefits 
among the ciutomers, employees and 
owners of the fee payers. However, se- 
lection of the point of collectloti 
should take Into account the cosUi of 
administration. 

C. Disposition oS Ftt RectipU 

The Conference takes no position on 
whether fee receipts should be depos- 
ited In the Treasury general fund or 
earmarked to a specific fund. In either 
event, agencies administering pro- 
grams that collect fees should be pro- 
vided with funds sufficient lo provide 
adequate aervlce. In enacting a user 
fee. Congress should speGlflcaliy ad- 
dress the Issue of how the proceeds are 
to t>e used. 

D. Impttmtntation of Principlet 

Congress In revising or enacting user 
fee legislation, and the Office of Man- 
agement and Budget In providing im- 
plementation guidance and other in- 
fi>nnalion on user fees to agencies, 
should incorporate the principles set 
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out In this reconunendalion. Agencies 
should review thier user fee statutes 
and existing programs to determine 
whether changes are necessary to im- 
plement these principles. 
[S2 FR 23634. June 24. 10871 

9 305.87-5   Arbitration    in    Federal    pro- 
frami (R«commcnda(ion 87-5). 

The Admljilitrative Conference hax rec- 
ommended that agenclea employ alternative 
meaiu of dispute reaolutlon (ADR) In Feder- 
al profrr.ms.' ADR lechnlquet (or rulemak- 
Ini Include structured neiotlatlon knd medi- 
ation: (or adjudication, they also Include ar- 
bitration, (actdnding and minitrlals.' The 
t)Ulk o( these techniques do not alter the 
placement o( pollcymaking authority within 
the agencies, and therefore pose few o( the 
legal and policy concerns of binding arbitra- 
tion, which typically Involves the us» of out- 
side arbitrators authorized to make desri- 
slons binding upon the government. If an 
arbitrator decides a claim by or against the 
government, public money will be l.~ivolved. 
Arbitration decisions concerning other 
!s.^ues tn administering a federal program, 
such as the resolution of enforcement cases 
or disputes between the agency and its em- 
ployees, affect administration of the pro- 
gram. In programs where the agency's role 
is lu resolve disputes between private par- 
llesi. arbitrated disputes will relat? to the 
purposes of the program, for example by re- 
solving disputes related to program adminls- 
trallon In addition, the Constitution re- 
quires thai significant duties pursuant to 
public law must t» performed by Officers of 
the United Stales and their employees. 
I'hcse concerns can be mel l( Congress, in 
aulliortzing the use of arbitration, or ihe 
KRenry. when adopting arbitration, confines 
It to appropriate Issues and provides (or the 
agency's supervision of arbllrallon. 

Existing law authorizes resort to arbitra- 
tion In a variety of different contexts. In- 
cluding claims by and against the govern- 
ment, disputes between private Individuals 
thHl are related lo program administration, 
und iKtwr relations Issues between the gov- 
ernment and IIS employees. Recommenda- 
tion Ri>-3 calls on Congress lo act to author- 

' See eenerally Recommendation 86-3, 
Acinciet' Use of AUemalive Meant of Dts- 
pa(« Retotulxon, 1 CFR 305.88-3. 

•ire Recommendation 82-2. Kesolving 
Diapulea Under Federal Grant Program4, 1 
CFR 305.82-2; Recommendations 82-4 and 
85-5, procedures /or Negotiating Propoied 
Regulation*. 1 CFR 305.82-4 and 85-5; and 
Recommendation 84-4, Negotiated Cleanup 
0/ Hoiordoui Woite Sites Under CERCLA. 1 
CFR 1305 84 4. 
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Ize agency officials to choose arbitration to 
resolve many additional disputes. 

This recommendation contains procedural 
advice for Congress, and occasionally agen- 
cies. In an effort to ensure the fairness and 
acceptability of arbitration In federal pro- 
grams. The criteria are necessarily general, 
and the appropriateness of particular arbi- 
tral procedures must be Judged in the con- 
text of the particular functions they serve. 
Agencies are generally In the best position 
to assess the need for Informal and expedi- 
tious process, and to weigh that need 
against considerations of accuracy, satisfac- 
tion, and fairness. While the Conference en- 
courages granting agency officials broad 
"on-the-spot" discretion to use arbitration. 
It recognizes the need for preliminary steps 
to meet concerns that the process provide 
some executive oversight, preserve Judicial 
functions and ensure quality decisions, and 
maintain legality and fairness. This recom- 
mendation sets forth procedural criteria to 
aid Congrei* and agenclea In taking these 
(Irst steps. 

Recommendation 

1. In all cases, concessional authori- 
zation for voluntary binding arbitra- 
tion, whether performed by govern- 
ment employees or private arbitrators, 
should ensure that Congress has 
made, or the agency will make, an ex- 
plicit Judgment that arbitration Is ap- 
propriate for the caiie or class of cases 
In queallon. Criteria for determining 
whether arbitration Is appropriate In- 
clude the following; 

(a) Cases subject to arbitration 
should Involve questions of fact or the 
application of well-established norms, 
even if statutory, rather than prece- 
dential Issues or application of funda- 
mental legal norms that are evolving. 

(b) In determining whether to 
employ arbitration. Congress or the 
agency should coivsider the nature and 
weight of the private interests In- 
volved, the nature and weight of the 
government's Interests, and the trade- 
offs between the costs and benefits of 
arbitration and those of more formal 
processes. A heavy adjudlcatlve case- 
load and the partlcularlzation of deci- 
sions In accord with previously de- 
clared guidelines Justify the use of pri- 
vate arbitrators or other non-govern- 
ment persons. 

2. Congress should assess the desir- 
ability of mandatory arbitration In 
light of the extent to which a person's 
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participation In the affiliated program 
Is voluntary.* For example, participa- 
tion In an entitlement propam U 
more likely to reflect need than con- 
sent, and should not be regarded as 
consent to arbitration of eligibility. 

3. Congressional authorization for 
arbitration should ensure that: 

(a) The agency has an opportunity 
to choose whether to resort to arbitra- 
tion.' and to review the overall compo- 
sition of any arbitral pool to ensure Its 
neutrality and. where appropriate, 
specialized competence. Agencies 
should either employ arbitral pools 
and procedures that are well-estab- 
lished, such as those of the AAA, or 
should develop rosters or pools to 
meet their special needs: * 

(b) Parties to an arbitrable contro- 
versy, Including an agency, have a role 
In the selection of the arbitrator, con- 
sistent with preserving the neutrality 
of the decider, for example by striking 
names from a list; and 

(c) Arbitral awards are review by 
agencies or by courts under the crite- 
ria of the U.S. Arbitration Act. which 
authorizes review of the facial validity 
of the award and the Intergrlty of the 
process. Agencies can be authorized or- 
dinarily to review Individual awards 
with no specific provision for Judicial 
review.* If so, no special provision 
need be made for Judlcal review of In- 
dividual awards. Judicial review of the 
overall structure and fairness of the 
arbitration program should suffice In 
the rare case In which a serious consti- 
tutional Issue attends an individual ar- 
bitration, such as an allegation of a 
taking, existing law provides avenues 
lor relief. 

4. Agencies should ensure that the 
•tandard for arbitral decisions Is rea- 
sonably specific, by promulgating ad- 
ministrative standards where statutes 
do not sufficiently guide arbitral deci- 

'Set Recommendation B6-3. 117-9. Agen 
da' l/ie 0/ Alternative Meant of DUpute 
fMOtution, for other ilmilaliona on the use 
of muiditory arbitration. 

' See Id. 
'See Recommendation 86-8. tl(c). <4cguir. 

In; the Servicet of Neulralt for Allematix>t 
Meant o/ OiipuCc Retolutton. 

'See Recommendation 88 I, 14. Agenciei' 
Uie of Alternative Meant of Dupyite Retolu- 
Hon. 
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slon. A substantial Justice standard for 
arbitral awards should be used only 
when explicitly approved by the 
agency, because of the rrsuUIng difri- 
cullies of administrative or Judicial 
review of the outcome. The sufficiency 
of other standards should be Judged 
by whether the parties can consent 
meaningfully to arbitration and can 
prepare their cases, whether the arbi- 
trators can produce reasonably con- 
sistent decisions, and whether review- 
ing entities can Judge the facial validi- 
ty of awards. 

5. The following considerations 
should govern the ongoing administra- 
tion of arbitral programs: 

(a) Agencies should be careful to 
preserve the objectivity of arbitration 
by avoiding Instructions or forms of 
oversight that would threaten to un- 
dermine the arbitrator's neutrality In 
a particular case. Plainly, however, 
generally applicable Indicators of per- 
tinent government policy, such as In- 
terpretive regulations, are meant to be 
controlling, whether proceedings be in 
the form of arbitration or agency ad- 
judication. 

(b) Authority to determine the arbi- 
Irability of particular disputes can be 
placed in the courts, as under the U.S. 
Arbitration Act. or In another neutral 
third party, such as the administering 
agency where arbitration concerns pri- 
vate parties, or in an agency other 
than one which Is a party to arbitra- 
tion. 

(c) Interpretive rulcmaking can alter 
the standards for future arbitration 
when monitoring of awards reveals 
outcomes inconsistent with the agen- 
cy's expectations In employing arbitra- 
tion. 

1S2 FR 3383S. June 24. I«87| 

1305.87-6    Sutr-Level   ntlermlnatlunt   In 
Suclal Security dlnablllly case*. 

In Fiscal Year ID86. nearly two and one 
half million Individuals applied (or dtsabll- 
Ity benefits under two federal programs ad- 
ministered by the Social Security AdmlnlS' 
iratlon Rellremrnl. Survivors. DLsablllly 
and Health Insurance (RSDHI). and Sup- 
plementai Security Income (SSI). Payments 
made annually to their seven million benefi- 
ciaries totalled twenty-nine billion dolltri 
during that period Certain aspecU of this 
enormous  t>enefit  protram   have  recently 
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bcrn aubjrct to close scrutiny to drlfrmliir 
whether greklcr elflclency Is possible. 

In order to tie eligible for either prsgrtm. 
a claimant must meet medical and other cri- 
teria The RSDHI program operates as an 
Ituurance plan. A worker qualifies by earn- 
ing a sufficient amount of wages for a re- 
quired period of time. By contrast, the SSI 
program Is a welfare program whose non- 
medical criteria are met by a demoiut ration 
of need. 

If a claimant meets the criteria for either 
plan, he or she must then meet the medical 
criteria for disability In order to establish 
eligibility for benefits. The basic statutory 
test Is Identical for both RSDHI and SSI: 

"Inability to engage In any substantial 
gainful activity by reason of any medically 
determlnable physical or menta< Impair- 
ment which can be expected to result In 
death or which has lasted or can be expect- 
ed to last for a continuous period of not less 
than 12 months 42 U.S.C. H 433(d)(lKA); 
1382c(a)(3KA). (See also 43 U.S.C. 
i 423(d)(2)(A) which liberalizes the work re- 
quirement somewhat.]" 

Claimants begin the application process 
by filing an application at a Social Security 
Administration office. If a claimant meets 
the non-medical criteria, the file Is then for- 
warded to a federally-funded and SSA-regu- 
lated slate Disability Determination Service 
(DDS) for a determination as to disability. 
A two-person team consisting of a "disabil- 
ity examiner" and medical coiuultant (a 
physician employed by DDS) reviews the 
medical evidence and reaches Its decision. 
The claimant Is not present at any lime 
during the proceas. 

A claimant who is dissatisfied with the Ini- 
tial determination (about 60% are donlals) 
has 60 days In which to seek a reconsider- 
ation. Reconsiderations are also performed 
at the stale DDS level, and are essentially a 
repeat of the Initial determination process, 
but with different personnel acting as decl- 
slonmakers. The record may be supplement- 
ed at this time, but as with the Initial deter- 
mination process, the clalmatxl does not 
appear. In FY 1986, about 40% of denied 
claimants (totalling 380,000) sought recon- 
sideration and about 17% of those received 
favorable re-delermlnatlons. 

Further review Is available at the AU and 
Appeals Council stages. See Recommenda- 
tion S7 7 for a description of the:e later 
review stiiges. 

Several areas pertaining to the disability 
determination, hearing and review prcxress 
have been subject to criticism. First, the 
current system, with Its four tiers of succes- 
sive review, often results In the replacement 
of one declslonmaker's determination with 
that of the next, but without necessarily Im- 
proving the quality of any of the actual de- 
cisions Second, because there Is little cost 
lo filing an admlnUtratlve appeal (and ev- 

1 CFR Ch. Ill (4-1-a9 Edillen) 

rrything tu gnlii In cli>lng xol. tlicrr Is corre- 
spondingly little Incentive for a claimant to 
accept any unfavorable determination u 
final. Accordingly, there Is a wide stream of 
cases all the way to the end of the process. 
Moreover, claimants whose cases are decid- 
ed without a personal appearance before 
the declslofunaker (as Is the case in three of 
the four review stages) frequently feel dis- 
satisfied with the process, thai they have 
not received their "day In court." 

In addition, courts, membera of Congreaa, 
and the system's cllenU have all Indicated 
that their confidence In the system has de- 
teriorated to the point that lu Integrity has 
suffered. The public's faith In the Institu- 
tion Is essential to Its success tn the long 
run. 

In efforts to Improve the administration 
of the state-level determination process, the 
stage at which the caseload slream Is the 
widest, Congress and SSA have engaged In 
some modifications of the system a,s well >a 
some experimental procedures. By 1983. a 
large Increase In appeals from termlnatloni 
of benefits In continuing disability review 
(CDR) cases had begun to flood the system. 
In such eases SSA performs reviews on ex- 
isting beneficiaries lo determine whether 
the disability still exisu. If the determina- 
tion Is negative, a notice of termination li 
sent, triggering the above-described review 
process. Congress reacted to this by passing 
Pub. L. S7-45S. which gave the option to 
claimants of an "evidentiary hearing" at the 
reconsideration stage in all CDR cases. Al- 
though a moratorium In CDR cases slowed 
the Institution of this procedure, it Is now In 
place and specially trained hearing officer* 
are conducting these relatively formal pro- 
ceedings. 

In 1984 (Pub. L. 98-460), Congress man- 
dated demorutratlon projects In selected 
DDS offices to try a one-step proceeding, al- 
lowing a personal Interview but eliminating 
the reconsideration step. In five states, the 
Interview was to be used in initial determi- 
natlonx. and In five other states it was to be 
used In place of the evidentiary hearing In 
CDR cases. These demonstration projects 
are currently underway, and results are lim- 
ited. Although preliminary, the experience 
with evidentiary hearings and the demon- 
stration projects with personal Interviewi 
give rise to the following conclusloiu: 

—Face-to-face procedures are more satis- 
factory to claimants than are paper reviews, 
resulting In claimants feeling that they re- 
ceived a fair hearing: 

—Face.to face procedures are helpful to 
declslonmakers. In many liulances providing 
them with evidence not ascertalnable from 
the paper file. 

If the final results of the demonstration 
projects are consistent with these Initial 
findings. It Is probable that by implement- 
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III* Mfnc kind of * fkcelo fkcc procecdlnt at 
(he tUte level, twkrdji ot bcneflU Ihtl ultl- 
BtUly would be made laler In the ayitem 
wUl be made at the ouuet. Thli wtll have 
UM effect of decreajtn* the caMload at later 
leveli, both for AUi and the AppcaU Coun- 
cil, and for federal couru. Overall coat* to 
the •yilem would thereby be reduced aa 
•ell. 

At the requeit of the Social Security Ad- 
inlnlatratlon. the Administrative Conference 
hai undertaken a preliminary review of the 
dliablllty determination proccu at the stale 
level. The Conference makes the following 
Rccommendatloru, based on that study. 

RBCOMMCNDATION 

The Conference supports Congres- 
(lonal and Social Security Administra- 
tion (SSA) efforts to Improve the pro- 
cedure by which irUllal and reconsid- 
ered disability determinations are 
made by state Disability Determina- 
tion Service (DDS) offices. Although 
existing experience with use of eviden- 
tiary hearings at reconsideration is 
sparse, and experiments using a single- 
step determination (after a personal 
Interview, but without recorulder- 
allon) are at an early stage, some pre- 
liminary suggestions can be made to 
SSA: 

1. Experiments and demonstration 
projects concerning use of face-to-face 
procedures at the Initial determination 
stage should be continued and encour- 
aged. SSA should conduct thorough 
and careful evaluations of both the 
evidentiary hearing procedure now 
used In continuing disability review 
(CDR) cases and the personal Inter- 
views now being tried in lelecled stale 
demonstration projects and should 
make prompt reports to Congress. 

3. Full Implemenlnllon of evidentia- 
ry hearings (for other than CDR 
cases) or personal Interviews (either at 
the Initial or recorvslderatlon stage) 
should await the final report on the 
current experiments by the Depart- 
ment of Health and Human Services 
(HHS). 

3. HHS's reports concerning the use 
of face-to-face procedures should In- 
clude consideration of the cost of full 
implementation of evidentiary hear- 
ings or personal Interviews at the ini- 
tial or reconsideration stage. Should 
cost coruideratlons militate against 
full implementation of such hearings 
or Interviews, SSA should consider the 

feasibility and ralrnos-s uf prrmllting 
some kind of a hearing or liilorvlvw uii 
a discretionary basis subject to appro- 
priate published guidelines where 
either the claimant's file, type of med- 
ical condition or the opinion of the ex- 
aminer Indicates that such a proce- 
dure would be of significant assistance 
to the ultimate determination. 

4. In analyzing the results of the 
procedures and the ongoing experi- 
ments at the DDS level. SSA should 
develop accurate measures of efficien- 
cy and associated record-keeping re- 
quirements. Specifically, such meas- 
ures of processing lime should take 
Into account post-interview lime ex- 
pended wailing for third parly re- 
sponses to requests for additional case 
development. Any measures of effi- 
ciency adopted by SSA should not 
serve to discourage the use of compre- 
hensive Iniervlews. 

5. In analyzing the procedures and 
ongoing experiments (and in any 
future analyses). SSA should review 
the reasonableness of variations be- 
tween DDS offices In their award ralrs 
and other aspects of case handling, in 
light of stale-by-siaie variables that 
can affect the disability determlndlon 
process. 

6. SSA should proceed with caution 
before taking the position that face-to- 
face hearings or Interviews at the DDS 
level would t>e an adequate substitute 
for the opportunity for an adjudlca- 
lory hearing before a SSA administra- 
tive law Judge (ALJ). Rather, such 
modlflcalioru to the DDS process 
should be seen as a possible way of re- 
ducing the number of appeals lo the 
later stages of the process. 

7. Close scrutiny should be given lo 
any legislative or other proposals to 
complelely eliminate the reconsider- 
ation stage, taking Into account the 
Impact of that step on overall process- 
ing costs, and on the caseload at the 
AU stage. Any such proposals lo con- 
vert the two DDS stages Inlo a single 
stage should consider the need lo 
all<3w some type of a facelofaee pro- 
ceeding at that stage, as provided for 
in the demonstration projects. 

8. Before instituting evidentiary 
hearings (for other than CDR ca.<>es> 
or personal Interviews In all DDS of- 
fices. SSA should consider (a) deccn- 
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irallzatlon of DDS offices Into decl- 
slonal units to minimize travel costs 
and (b) the need to select and train a 
sufficient number of personnel quali- 
fied to conduct such hearings or Inter- 
views. 

9. The record In disability appeals 
should not be closed until completion 
of the AU stage—that point In the 
process at which claimants now are 
more likely to be represented by attor- 
neys or other advocates. 

10. SSA should conduct a study of: 
(a) The reference sources of claimants 
(e.g., referrals from state welfare agen- 
cies, private Insurance carriers, etc.) to 
determine whether such referrals are 
a source of excessive numbers of 
claims that are later determined to be 
unmeritorlous, (b) the nature of 
"dropouts." claimants who fail to 
pursue their appeal rights, to deter- 
mine why this occurs, and (c) the 
number of claimants who reapply In 
lieu of appealing, and the reasons 
therefor. 

162 FR 49142. Dec 30. 1987) 

0 30S.87-7   A New role for the Social Secu- 
rity Appeal! Council. 

The Social Security disability cystem la 
dMcrlbed venerftlly In Recommendation 87- 
e which focuses on the Initial determination 
proceu at the alatelevel Disability Determi- 
nation Service (DDS) offices. This Recom- 
mendation addresses the later stages of 
review by the Social Security Administra- 
tion (SSA).' 

The first stage of review by federal dec|. 
slonmakers Is the third step In the process 
for disability clalmanlj. Clalmanli disap- 
pointed after state-level Initial and recoiuld. 
eratlon determinations may then demand a 
hearing before an administrative law Judge 
f AU) employed by the Social Security Ad. 
ministration. About 66% of such claimants 
do so. This Is the first time In the process 
(except In certain demonstration projects or 
cases Involving the termination of teneflls) 
that a claimant has a facetoface encounter 
with the declslorunalier. The hearings are de 
novo, and generally follow Administrative 
Procedure   Act   guidelines.   Approximately 

' The Conference has previously ad- 
dressed elements of the Social Security ap- 
peals process (focusing primarily on the 
AU hearing stage) In Recommendation 78- 
2. Procedures for Determining Social Securi- 
ty Disability Claims. 1 CFR 305 78-2 

60% or appeals Uken to an AUI hearing 
result in the award of benefits. 

The fourth, and final, level of adminlstra- 
live review la to the Social Security Appeals 
Council. This twenty member body, created 
by regulation, and chaired by the Associate 
Conunlasloner for Hearings and Appeals, 
disposes of a staggering 50.000 cases annual- 
ly. (About 40% of claimants who lose at the 
AU stage appeal.) In addition to appeals 
from AU decisions, the Appeals Council re- 
views, on Ita "own motion," selected cases 
where there has been a grant of benefits. 
The Appeals Council relies on analysts In 111 
companion unit, the Office of Appeals Oper- 
ations (OAO). to screen cases and make rec- 
ommendatloru concerning disposition of the 
cases. Council members hold the same 
salary grade level as SSA AUs. They per 
form purely a paper review on cases that arc 
forwarded to them by OAO and assigned to 
them Individually based on the geographical 
origin of the case. The Appeals Council acts 
on each appeal, although In most cases the 
request for review Is summarily denied or 
dismissed. Became of the demands on each 
member (up to 500 cases per member per 
month), a typical case Is likely to receive 
less than 15 minutes of paper review by the 
member. The Council almost never alts In 
panels or conducts oral arguments. In 
recent years, approximately 5% of the case* 
reviewed result In reversals (I.e.. awards of 
bcneflls). and another 7 to 15% are remand- 
ed to the AU. 

After exhaustion of state and federal id- 
mlnlstrallve remedies, a claimant may seek 
Judicial review In the federal district court 
In the years 1981 to 198S the number of ne« 
SSA disability cases filed Ui the courts 
ranged from t.OOO to 26.000 per year. 

In past years, the Appeals Council has la 
some extent played a policy-relevant role. 
Yet. as Its caseload Increased. It was by ne 
cesslty limited to a narrow case correction 
(unction. Accordingly. Its members haJ 
little time to devote to policy matters. Re- 
cently, the Appeals Council has come under 
attack from many fronts. Including Con- 
gress, clalmanu and their representatives, 
and academicians, who have queatlontd 
both the Appeals Council's usefulness as an 
additional step In the adjudlcatlve chain 
and the resulting delays caused lo clalmanu 
who wish lo proceed to court. 

Critics have complained that the rate of 
reversals Is so low that It falls to compen- 
sate (or the additional delay caused te 
claimants who wish to seek Judicial revie*. 
The Conference's study noted that because 
Its members are so driven by the "lyrannf 
of the caseload." It has failed to take advsn- 
tage of Its unique position as the final sd 
mlnlstrallve review body—one that sees a dl 
verse number of disability cases, and accord 
Ingly. can detect emerging problems, and 
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tdcnttfy new laauca U> be resolved UMI poll- 
elM to be developed. Thu*. any capaMlltlet 
R ihouid h»vc In promotlnt consUlency of 
lower-level decUlonmkXlng. and policy In- 
tefrity throuihout the lyitem, are Ihwart- 
•d. and It U left with little more than a caac- 
handllr\t role. 

The Social Security Administration re- 
«M*ted the Adaalnlstratlve Conlcrcncc to 
study and analyse the operation of the Ap- 
peals Council. 

Serious corulderatlon was given to recom- 
OMndlng outright abolition of the Appeals 
Council. This view was premised on the Ap- 
peals Council's present Inability to do little 
•ore than add one more layer to the al- 
ready-lengthy review bureaucracy. (This 
artUcUra was not Intended as a denigration 
of Appeals Council members, whom the 
Mudy found to be competent, dedicated, and 
cooperative.) Before recommending such a 
4nstlc. and Irreversible step, however, the 
Conference felt that an attempt should be 
•asde to use the unique perspective and ex- 
pertise of the Appeal Council to help cor- 
rect the existing problem. The Conference 
believes that fundamental changes are 
needed to reduce the Council's caseload to a 
more manageable volume, so that Individual 
esses can be given more attention and the 
Council can t>e a significant contributor to 
sgency pollcymaklng. Accordingly, to Imple- 
ment a system-reform function for the Ap- 
peals Council, the Conference makes the 
following Recommendsllons for modlfick- 
tlon of Its structure, purpose and oper- 
sllons. 

While the recommendation anticipates a 
reduced volume of cases for the Appeals 
Council, the Conference t>ellcvcs that Im- 
proved fact finding will result from the 
chsnges In Initial determinations (see Rec- 
ommendation 87-A), and that this will com- 
pmsate for diminished factual review at the 
Appeals Council stage. 

RECOMMENDATION 

1. The Social Security Administra- 
tion (SSA) should, as soon as feasible, 
(•structure the Appeals Council In a 
fashion that redirects the Institution's 
loals and operation from an exclusive 
locus on processing the stream of Indi- 
vidual cases and toward an emphasis 
on Improved organizational effectlve- 
neu. To that end, the Appeals Council 
ihould be provided the authority to 
reduce slKnlficanlly Its c<iseload and 
sUo be given, as Its principal mandate, 
the responsibility to recommend and, 
•here appropriate, develop and imple- 
nent adjudlcatory principles and decl- 
ilonal standards for the disability de- 
Krmlnallon   process.    In   particular. 

} 9M.I7-7 

SSA should adopt the following struc- 
tural reforms to Improve the Appeals 
COUIKU'S ability to perform Its new 
furtctlon. 

a. focus on Syttem Improvement*. 
SSA should make clear that the pri- 
mary function of the Appeals Council 
la to focus on adjudlcatory principles 
and declsloftal standards concerning 
disability law and procedures and 
transmit advice thereon to SSA policy- 
makers and guidance to lower-level 
decislonmakers. Thus the Appeals 
Council should advise and assist SSA 
policymakers and decislonmakers by: 

(1) Conducting Independent studies 
of the agency's cases and procedures, 
and providing appropriate advice and 
recommendations to SSA policymak- 
ers; and 

(2) Providing appropriate guidance 
to agency adjudicators (primarily 
ALJs. but conceivably DDS hearing of- 
ficers In some cases) by: (a) Issuing, 
after coordination with other SSA pol- 
icymakers, interpretive "minutes" on 
questioiu of adjudlcatory principles 
and procedures, and (b) articulating 
the proper handling of specific Issues 
In case review opinions to be given pre- 
cedential significance. The minutes 
and opinions should be consistent with 
the Commissioner's Social Security 
Rulings. Such guidance papers should 
be distributed throughout Ihi system, 
made publicly available, and Indexed. 

b. Control ol IfJ CateioaiL On order 
to fulfill its responsibility to develop, 
and to encourage utilization of. sound 
declslonal principles and practices 
throughout SSA, the Appeals Council 
must be empowered to exercise Its 
review sparingly, so that It may con- 
centrate Its attention on types of cases 
identified In advance by the Appeals 
Council. These types of cases might In- 
clude a small sample of random cases 
or categories identified by the Secre- 
tary of Health and Human Services 
from time to time. To that end, the 
Secretary should direct the Appeals 
Council to design a new review proc- 
ess, subject to the Secretary's approv- 
al, that would continue to be part of 
the available administrative remedy 
for a claimant dissatisfied with an ad- 
ministrative law judge's (AUJ's) Initial 
decision, but that would enable the 
Appeals Council to deny a petition for 
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review If the Issues It sought to raise 
are deemed Inappropriate for the Ap- 
peals Council's attention. If a petition 
for review Is denied, the AUI's decision 
should be deemed to be final agency 
action. 

c. Improved Review of Individual 
Casey The Appeals Council, given a 
reduced caseload, should upgrade Its 
handling of Individual cases. In par- 
ticular the Council should: 

(1) Work more coUaboratlvely, in- 
cluding as appropriate, considering 
cases en banc or In panels; 

(2) Encourage claimant's representa- 
tives to submit briefs (Including 
amicit3 briefs) on selected Issues and 
evaluate the benefits of encouraging 
oral arguments In appropriate cases 
(utilizing existing authority to reim- 
burse participants as necessary): 

(3) Write more elaborate opinions, 
providing better reasoning and legal 
analysis and relying less on boilerplate 
and verbatim recitation of records: 

(4) Avoid substitution of Judgment 
on ALJ factual determinations:' 

(5) Significantly reduce the time 
needed to initiate or deny review of 
cases and Issue a final decision in most 
ca.ses within 90 days of accepting 
review, unless an extension or delay 
request by a claimant Is granted for 
good cause: and 

(6) Specify that once the period for 
accepting review ha.s passed. ALJ deci- 
slor\s should be deemed to be final 
agency action, and should be .subject 
to reopening by the Appeals Council 
only Jn accordance with existing 
standards. 

d. Enhancement of Status of Appeals 
Council. SSA should improve the 
statu.s of the Appeals Council and 
insure high caliber appointment by: 

(1) Reducing the size of the Council 
so that the Council can meet nnd act 
more colleglally: 

(2) Upgrading the salary level of 
members so that it Is one level above 
SSA ALJs: 

• In ronjunclinn wllh Lhls rrllancr un the 
record below, the Apprals Council should 
not permit new evidence to be Introduced 
without good ckuse, although motions to 
remand to the hearing stage should be per- 
mitted. See Recommendation 78-2. IicWl); 
1 CFR30S.'I8-2ICHII 

(3) Providing the members, by regu- 
lation, with the same civil service pro- 
tections as accorded to career service 
personnel and by providing AUs who 
agree to serve on the Council with as- 
surances that they will receive reap- 
polntment to their former position 
upon completion of service: and 

(4) Establishing merit selection crite- 
ria for appointment to the Appeals 
Council, giving preference to prior ex- 
perience as an A[LJ. 

e. Enhancement of Support Syitenu. 
SSA should Improve the support 
system provided to Its Appeals Council 
by reorganizing the Office of Appeals 
Operations, providing law clerlu to 
assist members, and updating produc- 
tion and communication systems. 

f. Enhance the Appeals Council's 
Visibility. The Appeals Council should 
enhance its visibility both Inside and 
outside the agency by relrtstaling the 
"visiting ALJ" program,' instituting 
exchange programs with other SSA 
components, seeking publication of 
precedent by a recognized reporter 
service, and encouraging other out- 
reach and bar-related activities. 

2. If the reconstituted Appeals Coun- 
cil does not result In improved policy 
development or case-handling per- 
formance within a certain number of 
years (to be determined by Congreu 
and SSA). serious consideration should 
be given to abolishing it. 

IS2 FR 49M3. Dec. 30. 1987) 

S 305.87-g    National   covrrafe   delermlna- 
llona under the Medicare Program. 

In 1988. the Admlntitratlve Conference 
undertook a broad overview of the adminis- 
trative procedures employed by the federal 
government (primarily the Health Care Fi- 
nancing Administration wllhin the Depart- 
ment of Health and Human Services) In ad- 
ministering and deciding appeals under the 
Medicare program. Recommendation 8(-t, 
Medicare Appeals. 1 CFR 30S 86-5. urged 
the Health Care Financing Administration 
(HCFA) to Improve Us system for publish- 
ing, updating, and making accessible the 
standards, guidelines and procedures used In 
making coverage and payment determlns- 

•The visiting ALJ program allowed lor 
one-month temporary duty by an AU on 
the Appeals Council. SSA should consider 
longer Intraagency details In the future. 

192 



92 

Admin. Confaranc* of Iha Unllad Slolat §305.87 8 

lions In the Medicare program. The recom 
mendatlon also suggested some Improve- 
mertU In the admlnlslrallve appeals system 
and listed some (ruitful areas (or further re- 
search. 

This recommendation builds on Recom- 
mendation B8-S by focusing on a major 
aspect of the Medicare prorram: the roaklng 
of policy corKernlni what aspects of medi- 
cal care are covered by. and therefore reim- 
bursable by, the Medicare program. Imple- 
mentation determlnatlorts must he made 
every day on a case-by-case basts by Medi- 
care contractor! (peer review organlzatloru. 
carriers and fiscal Intermediaries such as 
Blue CroK). In most of these cases the cov- 
erage question Involves a determination of 
whether an Item or service wu medically 
neceaaary for the Individual or was fur- 
nished In the appropriate setting. Typically, 
the Medicare contractor has considerable 
discretion In ruling on Individual claims al- 
though that discretion Is bounded by policy 
pronouncements made In various ways by 
HCPA. If an Individual claim for reimburse- 
ment Is denied by the Medicare contractor, 
the claimant (whether a beneficiary or pro- 
vider of care) may appeal the denial of 
claims over t&OO to an administrative law 
Judge and then further appeal to a federal 
district court for claims over tl.OOO. Recent 
legislative restrktloiu. however, have fur- 
ther limited claimant's opportunities to 
challenge coverage detertntnatloru In court 
or before an ALJ. and It Is difficult (or 
tqulpment manufacturers to participate In 
or challenge national coverage determina- 
tions even though their financial slakes can 
fee significant. 

HCFA makes coverage policy In a number 
ol ways.' In some cases Medicare contrac- 
tors refer questions about new medical pro- 
cedures or technologies to the HCFA region- 
al or national office which makes an Infor- 
mal Judgment for application In that case. 
In other cases HCFA makes national cover- 
ige determlnatlocu" which apply In all 
future similar cases. Since the beginning of 
iht program HCFA (and Its predecessor 
tgency) have made about 200 such national 
delermlnatloru on medical procedures and 
technologies, and the number made each 
year Is growlnc. However. In Its recent FED- 
•aei. RioisTsa notice, HCFA atated thai a 
national coverage determination" Included 

uiy coverage policy published In any HCFA 
Bsnual. Such rulings are putMlshed either 
In the FEBIKAI. RKOISTOI or the Medicare 
Cottrav*  luuti  Manual,   although   many 

'HCFA'8 procedurM for making national 
c*vera«e policy had not been published 
•nlll April 2«. 1187, when under court order. 
Uic agency Issued a notice In the Fisoui 
llBisTcn describing Its process (though not 
Htcrllerla) and sought conunenls. 

other coverage pollcit's arc imbhshrd In 
other manuals Ihal are le.u uUlrly atalluble. 
and are not dcslgfiated an national covrragi* 
determinations. 

Although the making of ihrse national 
coverage determinations constitutes rule- 
making. HCFA does not use a notice and- 
comment procedure In most cases IICFAs 
Bureau of Eligibility. Reimbursement and 
Coverage normally simply makes rulings on 
coverage delermlnatloru referred from con- 
tractors unless It determines that a medical 
question Is presented. In such cases the 
question Is referred to the In hoiisr ll(?KA 
Physicians Panel which meets In private to 
decide on these referrals The Physicians 
Panel may recommend a further referral to 
the Public Health Service s Office of Health 
Technology Assessment (OIITAI Mi»t re- 
ferrals to OHTA are In the form of Informal 
Inquiries, without public notice, after which 
OHTA simply conducts In hou^e Invrstlga 
lions and reports back to HCFA Requests 
(or full OHTA assessmenui. on the other 
hand, usually result In a FIDMAL RuisTcn 
rtotlce, and widespread coiuultallon with af- 
fected groups. In either event OHTA makes 
a recommendation to HCFA which Ihen 
makes and publishes the determination. 
Only then are the OHTA findings disclosed 

Except In the&e ' (omial OHTA a-iscu- 
menls." beneficiaries, providers and manu 
(acturers have no opportunity to parilrlpale 
In this pollcymaking process. Nor are the 
criteria used by HCFA and the Medicare 
contractors In making this policy Identified 
or put>llshed. Moreover, once the policy Is 
announced, opportunities to challenge It 
have been severely circumscrltied by the 
1984 Omnibus Budget RfCOnclllalloM Art. 
(Pub. U 99-509. 9341: 42 U S C A. 
l39Sff(bl(3> (1987)). The Act provides that 
administrative law Judiies may not rrvlow 
natlor>al coverage determlnalloru In admin- 
istrative appeals. It also limits Judicial 
review by providing that national coverage 
determinations may not be held unlawful on 
the grounds of violation of the AP or lack of 
opportunity for public comment, and fur- 
ther provides that reviewing courts rannel 
overturn a denial based on coverage deter- 
minations without first remanding to HHS 
(or supplementation o( the record. 

In Recommendation 88-5, the Conference 
recommended that HHS "Introduce more 
openness and regularity" Into these Impor- 
tant determinations through "(1) 
[dlevelopment of published declslonal crite- 
ria. (2) providing for notice and Inviting 
comments In such casts, both In HCFA's de- 
clslonmaklng process and In the process by 
which (OHTAl supplies recommendations 
to HCFA; and (3) providing for Internal ad- 
ministrative review or recorulderatlon o( 
such declsloru " The Conference commends 
the   recent   HCFA   notice  and   request   tor 

t»3 



93 

§ 305.87-8 1 CF> Ch. Ill (4-1-89 EditUn) 

commrnU on Itx procrdurrn iw A Rood flrKl 
ulrii. bill urgcii (hat furthi*r Nli'ps b<* lAki-ii 
to open up the dcciilonal crilrria tsi<: proce- 
dure to public pkrtlclpallon and kUo urgei 
Confreu to consider modifying the tlatuto- 
ry llmltatloiu on the review of the reason- 
•bleneu and the procedural falmeu o( tuch 
national coverage determlnatloru. 

RECOMMENDATION 

/. Publication o/ Procedures and 
Criteria TTirough Rulemakxnc 

The Health Care Financing Adminis- 
tration (HCFA) should continue Its 
recent steps toward describing and 
seeking comments upon the proce- 
dures It uses for making national cov- 
erage determinations In the Medicare 
program. HCPA should follow Its 
recent Informational notice with a 
notlce-and-comment rulemaklne pro- 
ceeding setting forth the procedures 
as well as all declslonal criteria for 
making national coverage determina- 
tions. 

2. Elements of the National Coverage 
Determination Process 

HCFA's proposed and final rule on 
national coverage determinations pro- 
cedures and criteria should: 

(a) Specify the procedure by which 
HCFA selects coverage questions that 
will be considered in this process; 

(b) Identify and describe whet cate- 
gories of coverage Issues will be left to 
the decision of Medicare contractors 
and HCFA regional offices: and ad- 
dress the extent to which, and the 
manner In which, significant coverage 
determinations made by contractors 
and regional offices can be Identified 
and disseminated more widely; 

(c> Provide for the opportunity for 
public comment prior to promulgation 
(or If that is Infeasible, an opportunity 
for comment after adoption)' of all 
national coverage policies whether or 
not the determination U referred to 
the HCFA Physicians Panel or to the 
Office of Health Technology Assess- 
ment: 

(d) Rslnbllsl) IntcrnnI management 
control:! to facilitate the timely proc- 
essing of requests from Medicare con- 
tractors and petitions filed by benefici- 
aries, providers and other affected per- 
sons for initiation of a national cover- 
age determination;' 

(e) Develop techniques to encourage 
the HCFA Physicians Panel, the 
Office of Health Technology Assess- 
ment, and the Public Health Service 
to respond expedlllously to referrals; 
and 

(f) Identify all publications in which 
coverage policy will be published, and 
the method by which those publica- 
tions will be made reasonably accessi- 
ble to beneficiaries and other affected 
groups. 

3. Use 0/ Negotiated Rulemaking 

In addition to providing for a nation- 
al coverage decislonmaking proceu 
that accords beneficiaries, providers, 
equipment manufacturers and other 
Interested parties an opportunity to 
have input Into the formulation of 
specific national coverage determina- 
tions: HCFA should In appropriate 
cases also consider use of elements of 
a negotiated rulemaking procedures.* 

4. Mod(/tcaf<on o/ Recent Legitlalivt 
Restrictions on Administrative and 
Judicial Review 

Congress should reconsider and, at 
minimum clarify lt< intent.' with 
regard to the recent restrictions It 
placed upon adminstratlve and Judicial 
review of national coverage determina- 
tions. In so doing, Congress should: 

(a) Consider whether to clarify the 
restriction against administrative law 
Judge review of national coverage de- 

• The agency should then re-evaluate the 
policy after receiving comments. See ACUS 
Recommendation 76 S. Interprttivt Rules o/ 
Grneral Apphcabtllty anil Slatrmfnts of 
Grnrral Policy. 1 CFR 305 76 5 

'See ACUS Recommendation 8fl-8, Ptti- 
ttom /or Rulemaking. Para. 2(d), 1 CFR 
305.<e-«(2Kd). 

*See ACUS Recommendatlofu 82-4 and 
8S-S. Procedures o/ Negotiating Proposed 
Regulations. I CFR 305.82-4. 85 6. 

• In particular. Congress should, for the 
purposes of these restrlctlotu, clarify Its 
definition of "national coverage determina- 
tion" and explain whether or not policies 
other than those concerning medical proce- 
dures and technologies and published in the 
PcocnAt. REClSTCit or Medicare Coverage 
/iiuef Manual are Included 
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Icrmlnatloiu [42 U.S.C.A. 
IJ9Sfr(b)(3)(A)) by (I) mnklnR clcnr 
lh*t administrative law Judges may 
review the application of such deter- 
mlnatioru to claimants and (II) Speci- 
fying that this limitation only appllen 
to those national coverage determlna- 
Uoni that are properly published and 
Indexed, and that have been Issued 
after an adequate opportunity for 
public comment. 

(b) Consider repealing 42 U.S.C.A. 
I]B5ff(bK3)(B), which restrtcU Judi- 
cial review of procedures used In pro- 
mulgating national coverage determi- 
nations. 

(c) Eliminate the provision [42 
U.S.C.A. 139Sfr(bK3)(C)l that limits 
reviewing courts' ability to review the 
validity of a national coverage deter- 
mination applied In a particular case 
without first remanding the case to 
the agency (or supplementation of the 
record. 

162 FR 40144. Dec. 30. I9<7) 

ISOS.87-9    Diipulc Procedure! in Federal 
Debt Collection 

The Debt Collection Act or 1(83 (DCA)' 
WM passed In retponie to concern over the 
rut amount of delinquent debt owed to the 
federal government and the haphazard col- 
lection record of many agencies White Con- 
cms appcan to have been concerned 
mainly with various mau loan and loan 
guarantee progranu. most conspicuously 
the student loan programs, the effects of 
the Act extend well beyond such programs. 
The Act Included about a dozen provisions 
designed to facilitate collection. In many In- 
stances by removing obstacles created by 
other federal sutues and case law. It also 
contained provisions authorizing the use of 
collection agencies.' charging of Interest 
and penalty fees, reporting of delinquent 
debtors to credit bureaus, and use of IRS In- 
formation to locate debtors. 

While the purpose of the DCA was to en- 
hance collection efforts. Congress was also 
concerned about the due process rights of 
debtors against whom the government was 
to take action. In adopting provlslorts for 
collection by offset against salaries and 
other money owed by the federal govern- 
ment. Congress provided for pre-offset op- 

•4 U.S. Code 5S2a (bl and (m). S614: 18 
U.8.C. 3416(1): 31 use. 3701. 3711(f), 3716- 
3719: Pub. L. No. 97-366. 

• The Act was later amended to authorize, 
on an experimental basis, contracting with 
private attorneys to bring collection actloru 

portunllles for debtors to contest the rele- 
vant debts. Agencies Implemendng the 
uffKct authurUy uiuli-r ilii* OCA Imvi- iinril 
advantageously Ihe latitude affurilrd under 
the DCA to develop a range of procedures. 
The Act provides two basic forms of debt 
collection by offset—"salary" offset and 
"administrative" offset—with differing pro- 
cedures for each. A proceeding with an Inde- 
pendent declslorunaker and adversary fact- 
finding has been required In most salary off- 
sets, and by a few agencies elsewhere. A 
range of less formal models. In which collec- 
tton offices simply recorulder their dcclsloru 
based on debtor-supplied data and other 
available Information, has tx-rn employed in 
administrative offsets. I.e . those not Involv- 
Ing the salaries of government employees. 

The framework for offset dispute resolu- 
tion esttblUhed by the DCA. Federal Claims 
Collection Standards (Issued Jointly by the 
General Accounting Office and Department 
of Justice), and the Office of Prrsunncl 
Management's Pay Administration Stand 
ards make possible reasonably adrquate 
evaluation of disputes without seriously Im 
peding collection of general government 
debts. No major changes are needed. Howev- 
er, the procedural requirements of the DCA 
and the OPM Standards are overly burden- 
some when applied to routine pay adjust- 
ments Moreover, some advice to agi-ncli-s on 
Implementing their dispute processes, re 
ducing uncertainty over the relalloruhip of 
the DCA to other statutes (eg, the Con- 
tract Disputes Act) affecting government 
claims, and some other Issues raised by the 
DCA's attempt to integrate due process with 
effective debt collection, msy be useful as 
agencies make greater use of their authority 
to collect debts. 

RCCOMI«ENDATI0N 

J. Agency Procedures Under the Debt 
Collection Act 

a. In connection with salary offsets, 
the Oeneral Accounting Office and 
Department of Justice should amend 
the Federal Claims Collection Stand 
ards' and the Office of Personnel 
Management should amend the Pay 
Administration Standards* so as to 
reduce the formality of procedures for 
handling routine adjustments of pay 
and travel allowances. Informal forms 
of review, including review on a "class" 
basis where a single error has a broad 
effect, should suffice In most cases In- 
volving computer errors, simple mis- 

•4 CFRParU 101  106 
•6CFK 660 1101- 1106 
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cklculatlons. and similar kinds of mis- 
takes or adJuslmenLs. 

b. In connection with admlnlslrallve 
offset, Informal types of Intra-agency 
review procedures appear consistent 
with the purposes of the DCA, and can 
provide a satisfactory balance between 
protecting debtors and assurin? effec- 
tive collection.* However, agencies 
should ensure, where possible, that 
the reviewer does not participate In 
the Initial claims determination, par- 
ticularly where a dispute Involves sub- 
stantive Issues that go beyond allega- 
tions of mechanical or other simple 
kinds of error. 

c. Procedures with an Independent 
declslonmaker and adversarial fact- 
finding may occasionally be desirable 
In administrative offset cases where a 
debtor raises relatively complex legal 
or factual Issues or where assessments 
of credibility are required. However, 
these procedures may be needlessly 
burdensome for agencies even In some 
procedurally complex situations, such 
as where other proceedings with re- 
spect to the claim may be occurring 
and preservation of the government's 
flexibility Is necessary. Taking into ac- 
count these factors, agencies should 
consider whether to make use of such 
procedures even though apparently 
not required to do so by the DCA. 

d. Agencies should take steps to en- 
hance the awareness of, and access to, 
offset dispute procedures by debtors 
with limited ability to present a case 
in writing or otherwise cope with 
offset procedures. These steps may ap- 
propriately be confined to measures 
that are Inexpensive and do not sig- 
nificantly Interfere with efficient col- 
lection activity. Examples might in- 
clude follow-up teleplione calls to 
debtors with vague or inadequate writ- 
ten   submissions,    review   of   agency 

* This recommcndallon should not be read 
as detracting from the procedures for re- 
solving disputes relating to federal grants 
that were recommended by the Conference 
In Recommendation 82 2 I CFR 305.82-2. 
Where administrative offset Issues are ad 
dressed at the same time as post award 
grant disputes, the proceedings should In 
elude a notice, an Impartial declslonmaker. 
an opportunity to present significant evi- 
dence and argument, and a written decision, 
as called for In Recommendation 82-2. 

records to see If they support debtor 
allegations, and use of telephone hear- 
ings. In connection with salary offset 
disputes, these steps should be taken 
by independent hearing officials (or 
persons associated with them) as well 
as by collection staff. Experience 
should be monitored to see If measures 
to enhance accessibility of the dispute 
process In fact result In more debton 
asserting meritorious defenses. 

e. Some techniques that have been 
employed and should be considered to 
keep offset procedures expedllious and 
efficient are: 

(I) Adoption of objective criteria to 
assist in making decisions respecting 
hardship and other potentially nebu- 
lous matters: and 

(ID Avoiding the need for oral hear- 
ings on Issues of credibility by treating 
debtors' factual allegatloiu as proven 
where 

(a) Circiunstances do not give rise to 
significant doubts as to reliability and 

(b) Either the amount in dispute If 
small or the Issue of credibility is not 
critical to the disputed facts. 

2. Clarifying the Act's Relation to 
Of/seli in Govemment Contracts 

a. Congress should clarify the appli- 
cability of the DCA provision on ad- 
ministrative offset (31 U.S.C. 3716) to 
make clear that goverrunent acquisi- 
tion contracts are not covered, but 
that the govemment retalru the right 
of offset to collect debts In such cases. 
At the same time. Congress should 
ensure that, under relevant agency 
procedures, before a contracting offi- 
cer's decision can serve as the basis for 
offset under any other authority, 

(I) The contractor receives notice of 
the proposed government claims and 
the basis for them and an Irtformal op- 
portunity to present Its position, and 

(II) The decision Is informally re- 
viewed by an agency official not di- 
rectly connected with administering 
the contract. 

b. The withholding of funds In con- 
nection with a single contract, where 
final payment has not occurred, 
should continue to be governed by ex- 
isting law. 

(&2 FR 49146. Dec 30. 1087) 
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IIOS.87-tO   Rcfulstlon by th* Occupation- 
al Safely and Health AdmlnUlratlon. 

ThU U the second of two reconunenda' 
Uoni adopted by the Administrative Confer- 
ence this year on Occupational Safety and 
Health AdmlnUtratlon (OSHA) reculallon. 
In Its first reconunendatlon,' the Confer- 
ence recommended that OSHA make specif- 
ic changes In Its management of rulemaking 
snd Its process for establishing regulatory 
priorities. At that time, the Conference ac- 
cepted OSHA'i request that It continue to 
study possible broader changes to Its regula- 
lory process. Including aUematlves to the 
traditional hazard-by-hazard • regulation. 

Having completed this study, the Confer- 
ence recommends more exterulve procedur- 
al changes to assist OSHA In fulfilling lu 
statutory mandate of assuring adequate 
laleguards for American workers. OSHA 
has promulgated a small number of safety 
snd health standards each year using the 
traditional hazard-byhazard approach • 
But the task before the agency Is over- 
whelming existing processes. OSHA Is re- 
sponsible for regulating dangerous chemi- 
cals Included In the tens of thousands of 
chemicals In the nation's workplaces, to 
which approximately one thousand new 
chemicals are added each year. OSHA also 
Is charged with enforcing safety standards 
In American workplaces. 

The Conference, therefore, recommends 
that OSHA undertake rulemaking to devel- 
op generic or class standards, Including up- 
dating the 1S71 national conseruus stand- 
ards, where appropriate. In addition, the 
Conference recommends a regulatory plan- 
ning process and use of other procedures to 
supplement Its traditional rulemaking proc- 
eu. It Is Important to add, however, that 
the Conference has found no alternative 
regulatory approach that Is always appro- 
priate or better than the traditional regula- 
tion. Rather, this recommendation Identi- 
fies factors or conditions that favor the use 
of the various alternative regulatory ap- 
proaches. 

One uncertainty clouding OSHA's use of 
generic or class rulemaking Is whether 
OBHA can obtain the Information It needs 

'ACUS Recommendation 87-1, Priority 
Setting and Management of Rulemaking by 
the Occupational Safety and Health Admin- 
istration, 62 PR 23638 (1»B7). 

•As used In this reconunendatlon, the 
term "hazard" without further modification 
refers to both safety hazards and health 
hazards (e.g.. exposure to toxic substances). 

•During Its flnl sixteen years. OSHA pro. 
mulgated eighteen new health standards 
iKttIng permissible exposure llmltatlona for 
iwenty-three aubatances) and twenty-six 
Kfety standards. 

§305.87-10 

to meet the burden of proof rrqulrrd by the 
Occupational Safety and Mtallli Act ("Act") 
for safety and health standards As Inter- 
preted by the courts, OSHA Is required to 
show that a hazard poses a "significant 
risk" to workers and. If so. to set the stand- 
ard at a level that assures "to the extent 
feasible" that no employee will suffer "ma- 
terial Impairment of health or functional 
capacity." If OSHA Is unable to obtain the 
Information needed for Its risk and feasibili- 
ty determinations, the use of generic rule- 
making, as well as other Internal rclorms. Is 
not likely to lead to a more efflrlrnt rrgula 
tory process. 

Experience with generic or class rulemak- 
Ing may show that statutory chang.-s are re- 
quired to enable OSHA to adopt this proce- 
dure The Conference, therefore, recom- 
mends amendments of the Occupational 
Safety and Health Act that Congress should 
consider If OSHA's administrative efforts to 
promulgate generic standards are not suc- 
cessful. One recommendailon Is that Con- 
gress provide an expedited procedure lor up- 
dating the I97I Table Z national consensus 
standards. The Conference also recom- 
mends that Congress reconsider the Act's 
regulatory standard In light of its Judicial 
cotutructlon and agency experience Specifi- 
cally. Congress should consider giving 
OSHA greater nexiblllty In fashioning rem- 
edies to correspond to the level of workplace 
risks. Congress, for example, could allow 
OSHA to regulate some hazards to a level of 
"twst available technology," as the Environ- 
mental Protection Agency Is allowed to do 
under various statutes. The Conference also 
recommends that the Act's rigid statutory 
deadlines and detailed restrictions on advi- 
sory commltleea be removed. A final recom- 
mendation la that Congress replace the 
Act's "substantial evidence " Judicial review 
standard with a standard that reflects the 
nature of rulemaking decisions 

RECOMMENDATION 

1. Updating the 1971 Contrntut 
Slandarcia. The Occupational Safety 
and Health Administration, as an In- 
terim step, ihould continue to update 
the Table Z national corvseiuiu stand- 
ards adopted In 1971 If updating can 
be accomplished by an expedited rule- 
making procedure (e.g.. Including more 
concise preambles) appropriate to the 
nature of the revised Table. OSHA 
should update the 1971 standards on a 
generic basis (te.. Include multiple 
standards In one proceeding) when 
consenstis recommendatloru are avail- 
able, which are generally accepted by 
employers and workers In the affecled 
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Industries, and when the new sland- 
mrds can be evaluated on the basis of 
risk and feasibility Infoi-matlor. rea- 
sonably available to the agency. This 
Interim step should not Interfere with 
OSHA's continuing responsibility to 
promulgate and modify safety and 
health standards. 

2. Rule-making to Develop Generic or 
Class Standards. OSHA should expand 
Its use of generic or class standards 
regulating multiple health and safety 
hazards where appropriate and con- 
sistent with Its legal mandate. 

a. Industry-xDide standards. OSHA 
should consider the following criteria 
when deciding If Industry-wide generic 
standards will be more efficient and 
effective than hazard-by-hazard regu- 
lation: (1) Whether hazards are in an 
Industry that can be discretely de- 
fined, (2) whether most of the hazards 
to t>e regulated are unique to the In- 
dustry to be regulated. (3> whether 
the hazards In the'Industry art rela- 
tively static over time, and (4) whether 
industry-wide rulemaklng will Impose 
lower aggregate compliance costs on 
the regulated industry than rulemak- 
Ing on a hazard-by-hazard basis. 

b. Multi hazard standards. OSHA 
should consider adopting multi-hazard 
standards whenever scientific knowl- 
edge and policy Judgment make it pos- 
sible to use the same or a similar risk 
assessment for a group of included 
hazards and the feasibility analysis 
can be simplified or expedited l>eoause 
standard abatement techniques are 
available. 

c. Genenc work-practice standards. 
OSHA should consider ndoptlng work- 
practice standards (e.g.. training, 
worker protective devices, and engi- 
neering controls) applicable to multi- 
ple Industries when the following fac- 
tors are present: (DA similar hazard 
exists In the Industries that can be 
regulated by one rule, (2) the same or 
a similar work-practice requirement 
would be effective In ail such Indus- 
tries, and (3) generic risk and feB.:>iblll- 
ty findings are appropriate. 

3 Regulatory Alternatives and Pro- 
cedures. In addition to generic or class 
rulemaking. OSHA should adopi the 
following rulemaking alternatives and 
procedures as appropriate: 

I CFR Ch. Ill (4-1-19 EdHlM) 

a. Performance standards. OSHA 
should generally use performance 
standards (i.e.. standards that pre- 
scribe the regulatory result to b« 
achieved) whenever they will provide 
equivalent protection as that provided 
by design standards (i.e., standards 
that prescribe a specific technology or 
precise procedure for compliance). In 
deciding which type of standard to 
employ, OSHA also should consider 
whether the standard can be readiljr 
understood and monitored and wheth- 
er It may lower Industry compliance 
costs. 

b. Information disclosure. OSHA 
should continue to approve Informa- 
tion disclosure requirements as a com- 
plement to regualtory standards. 

c. Negotiated rulemaking. OSHA 
should continue to experiment with 
negotiated rulemaking procedures: * In 
so doing It should develop methods 
(such as specific deadlines for termina- 
tion of any negotiation) to assure that 
the negotiated rulemaking procedure 
is discontinued in a timely mrnner If II 
Is not working. 

d. Advisory committees. OSHA 
should reactivate rulemaking advisory 
committees for difficult scientific and 
technological questions. The scientific 
orientation in such committees should 
be assured by Including a high propor- 
tion of independent and government 
scientists on committees. In addition, 
questions assigned to such conimittees 
should be limited so that current stat- 
utory deadlines can be met. (See also 
section 6.C. below.) OSHA also should 
require its advisory committees to 
submit written reports which Include 
the committee's evaluation of relevant 
data. 

e. Advance notice of proposed rule- 
making. OSHA should not routinely 
use advance notices of proposed rule- 
making as an Information-gathering 
technique; it should use an advance 
notice when information that is not 
available   through   other   vehicles  ti 

• The Conference has previously provided 
(uldance to agencies on the use of netollat' 
ed rulemaking. let ACUS Reconunendatloni 
B2-4 and 8S S, Procedures for Negotiating 
I>roposed Regulations. 1 CFR 305 82-4. 8S-i 
(1987). 
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likely to be forthcoming In response to 
luch notice. 

(. Interagencv coordination. OSHA 
ihould continue to cooperate with 
other heaJth and safety agencies and 
0MB to coordinate where possible the 
tciUng. evaluation, and regulation of 
potential health hazards.' 

4. Developing a Regulatory Plan. 
OSHA should periodically develop and 
review regulatory plans which specify 
how the agency Intends to regulate 
hazards on Ita priority lists. Including 
Identification of potential candidates 
for generic rulemaklng. negotiated 
rulemaklng, use of advisory commit- 
tees and other regulatory approaches 
or techniques. To avoid duplication, 
OSHA should coordinate Its regula- 
tory plans with any submission re- 
quired by the Office of Management 
and Budget. 

a. Regulatory planning committee. 
OSHA should assign the Initial respon- 
sibility for developing regulatory plans 
to an Internal regulatory plaruilng 
committee that Includes representa- 
tives from all appropriate department 
and agency offices. 

b. Public availability. OSHA should 
make a synopsis of the results of regu- 
latory plaiuiing committee meetings 
available to the public after the Assist- 
ant Secretary has had an opportunity 
to review any proposed committee rec- 
ommendations. In addition. OSHA 
Ihould periodically provide an oppor- 
tunity for public comment on Its regu- 
latory plan. 

5. Statutory Change. OSHA should 
Include In Its periodic reports to Con- 
gress the status of Its Implementation 
of the administrative changes recom- 
mended In paragraphs 1 through 4 
above. If statutory Impediments or Ju- 
dicial decisions Inhibit efficient and ef- 
fective regulation. Congress should 
consider amindments of the Occupa- 
tional Safety and Health Act, Includ- 
ing the following: 

a. Comentui standarda update. Con- 
gress should amend the Act to provide 
an expedited procedure for the generic 
updating of the permissible exposure 

levels In Table Z. Incorporated Into 
OSHA standards at 29 CFR 1910.1000. 
This procedure, while not Including all 
the steps specified In 39 U.S.C. 655(b> 
as construed by the courts, should 
afford an opportunity for public com- 
ment. 

b. Regulatory tlandard. Congress 
should amend the Act to give OSHA 
greater flexibility In regulating work- 
place hazards. Following Its experi- 
ence In envloroiunental regulation.* 
Congress should consider establishing 
a classification scheme that would 
vary OSHA's burden of Justification 
for safety and health standards to cor- 
respond to the degree of risk posod by 
a hazard and the level of control to be 
required by the OSHA standard. 

c. Rulemaking deadlines. Congress 
should amend the Act to replace the 
existing statutory deadlines for vari- 
ous stages of rulemaklng with a provi- 
sion requiring OSHA to set timetables 
or deadlines for each rulemaklng pro- 
ceeding.' 

d. Advitory committees. Congress 
should amend 29 U.S.C. 656(b) to re- 
place the detailed restrictions on 
standard-setting advisory committee 
membership with a general provision 
authorizing use of advisory commit- 
tees subject only to the Federal Advi- 
sory Committee Act, S U.S.C. App. 

e. Judicial review standard. Con- 
gress should amend the standard of 
Judicial review for OSHA safety and/ 
health standards, 39 U.S.C. 6S&(r>. so 
that agency policy Judgments are sub- 
ject to the traditional standard of "ar- 
bitrariness" and the factual premises 
on which they are based are subject to 

•The need tor Interairncy coordination of 
federal regulation of cancer-causing cheml- 
call Is addreiaed In Part II of ACUS Recom. 
mendallon 82-5. I CFR 10S.82-S (1»8T). 

•Under the Federal Wsier Pollution Con- 
trol Art. 33 U.SC 1251-1376 (l»82). and the 
Clean Air Act. 42 U.S.C. 1401-7842 11983), 
Congrest has aulhorlzec dlKrrenl claurt of 
regulation, tpeclfled an Initial deilgnallon, 
established a lower burden of proof lor reg- 
ulation that Is leu strict, and has Indicated 
that the agency is to receive deference for 
Its final choice of which class of regulation 
to apply. A timilar approach ii used for 
Food and Drug AdminUtrallon regulation 
under the Medical Devlcei Amendmenu to 
the Food. Drug, and Cosmetic Act. 21 U.S.C. 
380c-360l(( 19821 

'See ACUS Recommendation 78 3. Time 
Umlu on Agency Actioru. I CFR 305.78-3 
(1987). 
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a slandard of "xubslanllal support In 
ihe admlnlstrallve record viewed as a 
whole." • 

rSZ FR 49147. Dec 30. 1987) 

t30S.87-ll    Altrrnatlvea      for      Rctolvinf 
Government Contracl DUpulei. 

Oovrmmtnt procuremfnl Is a major com- 
ponent of federal spending. It no« com- 
prises an Important pan of (he nation's 
economy The recent expansion of govern- 
ment contracting has been matched, per- 
haps exceeded, by the rise In disputes be- 
tween agencies and contractors. Increasing- 
ly, management problems are handed over 
to lawyers and accountants to be resolved 
rontentlously by criteria that are often only 
marginally relevant. Causal (actors Include 
Increased regulatory requirements; reduced 
authority of agency contracting officers; a 
greater wllllngne&s among contractors to 
resort to litigation: an expanding govern- 
ment contracts bar; broadened notloru of 
due process: enhanced congressional over- 
sight that can discourage settlement, and 
the establishment (or expansion) of offices 
of Inspector general and Intra-agcncy audit 
offices. 

Most Imowledgeable government of/iclals, 
contractors and attorneys agree that gov- 
ernment contract appeals have become too 
onerous, too expensive snd too tiniecon- 
turning Despite Congress' goals In enacting 
the Contract Disputes Act of 1978 i CDA') 
10 provide an exprdlllou.s alternative to 
court litigation and to encourage negotiated 
settlements most appeals are not now re- 
solved either promptly or Incxpeiislvely. 
Awt^cy boards of contracl appeals 
< BCAs "I. originally Intended to be altema 
tlves to courts, have become "judlclallzed." 
with depositions, dlscoveiy and Irnghly 
opinions common. 

The system established by the CDA ' 
begins with the contracting officer i CO '>. 
an agency official whose function Is to enter 
Into and administer government contracts. 
Any claim arising out ol a contract lu to be 
presented to the CO. The CO has a dual 
role: to represent the govenunent as a party 
to the contract, and also to make Initial de- 

•The recommended standard fellows 
ACUS Recommendation 74-4. 1 CFR 30S 74- 
4. II 3. 4 (1987 V It Ls aL^o consistent with 
Ihe Restatement of the Scope of Review 
Doctrine adopted by the Administrative 
Law Section of the American Bar Associa- 
tion 

'41 use 601 613; 5 US C 5108 (c)(3); 28 
use 134e(a) (2). 149(a) (2). 2401(a). 2414. 
2510. 2517. 31 use 1304la)(3)(C) (1982); 
enacted November 1. 1978 by f»ub. L No 95- 
563. 92Stat  2383 

I CFR Ch. Ill (4-1-«9 Edition) 

cislorui on clalm.s subject lo certain proce- 
dural safeguards If the dispute Is not ami- 
cably resolved, the CDA requires the CO lo 
Issue a brief written decision stating his or 
her reasons. A contractor dissatisfied with a 
CO°t decision may appeal either to an 
agency BCA or directly to the United SUta 
Claims Court. The proceedings become con- 
siderably more formal at this stage. While 
agency boards and their rules are hardly 
uniform, they typically Involve written 
notice of appeal and complaint, discovery, 
deposltloru. subpoenas, hearings that result 
In transcripts, and board decisions signed by 
three-member panels. "Accelerated" proce- 
dures are available for claims under $50,000, 
and a more streamlined "expedited" proceu 
(or claims under tlO.OOO. 

A variety of remedies have been pre- 
scribed for the growing cost, delay, and 
other problems encountered In federal dis- 
putes. They range from marginal revisions 
of the boards (e.g.. enlargement of BCA rt- 
sourcei). to Increased professlonallzatlon o( 
CDs, to structural changes In the ways 
agencies do business. While a number o( 
these proposals have merit, the Conference 
Is focusing herein only on the cluster of 
methods thai have come to be linown as al- 
ternative means of dispute resolution 
( "ADR")' These methods are consistent 
with the CDA's goals, and have proven efd- 
clenl and (air. They serve to Involve decl- 
slonmakers. rather than their representa- 
tives. In the conflict resolution process. 
ADR methods have regularly aided private 
parties lo resolve disputes similar to those 
decided by BCAs. 

Several ADR methods are particularly ap- 
propriate to resolving many government 
contract claims, and a few agencies have 
begun to experiment succeasful with them. 
The Conference urges all major contracting 
agencies, and persons who deal with them, 
lo explore seriously the potential uses for 
ADR and to tiegin creating an atmosphere 
In which these methods can be readily em- 
ployed.' This reconunendaiion offers advice 

' These include arbitration, (actflnding, 
mlnttrial. mediation, facilitation, convening, 
conciliation, and negolalion. 

' The Conference has repeatedly recom- 
mended that agencies employ ADR. Recom- 
mendation 88-3 calls on agencies to make 
greater use o[ mediation, negotiation, mini 
trials, and other ADR" methods to reduce 
the delay and contentiousness accompany- 
Ing many agency decisions. Agenciei' Vie of 
Alternativt Mearu of Dispute Reaolution, 1 
CFR 305.86-3. The Conference has previous- 
ly called (or using mediation, negotlaliont, 
Informal conferences and similar Innova- 
tions  to  decide  certain  kinds o(  disputes 

Continued 
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on llie appUcallon of commonly used ADIt 
methods to post award contract disputes 
before agency boards of contract appeals. 

RECOMMENDATION 

1. Aoencies' ADR Policies and 
Practices 

a. Congress should amend Ihe Con- 
tract Disputes Act (1) to make Indispu- 
tably clear that the contractor and the 
(overnment may agree to use arbitra- 
tion * or any other mutually agreeable 
ADR procedures for resolving claims 
relating to agency contracts and (2) to 
encourage COs to make all reasonable 
efforts to resolve a claim or dispute 
consensually, either prior to Issuance 
of a CO decision or subEequently.   ' 

b. The President should promulgate 
an Executive Order that encourages 
voluntary use of ADR procedures to 
resolve contract disputes at the CO 
and BCA levels. 

c. The Office of Federal Procure- 
ment Policy should Issue a policy 
statement, and the Civilian Agency 
Acquisition Council and the Defeivse 
Acquisition Regulatory Council should 
amend the Federal Acquisition Regu- 
lation.' to encourage COs. before Issu- 
ing a decision likely to be unacceptable 
to a claimant, to recommend to the 
parties and their representatives that 
they seek to explore the use of AOR 
to resolve their differences. The policy 
statement and FAR should also en- 
courage agencies to adopt policies or 
rules concerning ADR, as set forth 
below. 

d. Agencies should adopt policies en- 
couraging voluntary use of ADR In 
contract disputes. The policies should 
place the responsibility for implement- 
ing ADR with contracting officers, 
goveriunent counsel, and BCA Judges. 

more effectively. E.g.. Procedures/or Negoli- 
aiing Proposed Regulations. 1 CFR 305 82- 
4. 8S-5: Negotiated Cleanup of Hazardous 
Watte Sites Under CERCLA. 1 CFR 30&.S4- 
4; Resolving Disputes under Federal Grant 
Programs, I CFR 10J.B2-2. 

'Such arbllrallon authority should be 
consistent with the procedures anJ safe- 
guards let forth in Conference Recommen- 
dations 86-3. <d. and 87-5. Assuring the Fair 
ness and jtccepfabilffy o//4r6i(rarion in Fed- 
eral Programs, 1 CFR 30S.87-5. 

• 48 CFR Part 7 
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These policies shinild niukt* cli-ar that 
superior agency officials will support 
reasonable settlements reached by 
means of properly selected ADR meth- 
ods. The policy should also provide for 
systematic review of all cases for sus- 
ceptibility to ADR, specify who has 
authority to approve the selection of 
case for ADR, and set forth guidance 
on documenting the negotiation proc- 
esses or Justifying settlements. Agen- 
cies should also consider, as a matter 
of general policy, offering certain 
forms of ADR to contractors in speci- 
fied kinds of disputes (e.g.. those in- 
volving less than a stated maximum 
amount). 

e. Agencies should adopt regulations 
that (1) authorize agency officers to 
make use of ADR in contract disputes: 
(2) make provisions for automatically 
alerting the parties, both at the CO 
level and as soon as an appeal is filed, 
that one or more ADR methods Is 
available; (3) authorize BCA Judges to 
encourage ADR use and to require the 
attendance, at any confereiice held for 
the purpose of proposing or Imple- 
menting ADR. of at least one repre- 
sentative of each parly who has au- 
thority to negotiate concerning the 
resolution of all is.<^ues in controversy: 
(4) briefly describe the alternative pro- 
cedures: (S) authorize the parties to 
agree to vary any procedural rule In 
their case: and (6) Insure confidential- 
ity of corrununlcations made during 
use of ADR methods. 

f. Agency boards of contract appeals 
should: 

(1) Routinely include l.'i docketing 
notices an announcement indicating 
the availability of ADR. describing the 
available methods, and telling how In- 
terested persons can follow up to ex- 
plore potential ADR use In their cases. 

(2) Amend their procedural rules to 
provide explicitly for conferences to 
consider the possible use of ADR In 
each case to help dispose of any or all 
Issues in dispute. 

g. Presiding and chief Judges at 
BCAs should regularly review their 
dockets and suggest use of a settle- 
ment Judge, mediation, minitrlal, or 
other ADR methods whenever appro- 
priate. 
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2. Employino Alternatives in Contract 
Disputes 

a. Finding NeutraU * 

(1) To facilitate the parties' choice 
of appropriate neutrals, the Adminis- 
trative Conference, In consultation 
with the Federal Mediation and Con- 
ciliation Service and other knowledge- 
able groups, should establish a central 
roster of minltrlal advisors and other 
neutrals available to help resolve gov- 
ernment contract disputes. Use of the 
list, however, should not be mandato- 
ry. The list should Include, at a mini- 
mum: 

(a> All persons who have experience 
as neutral advisors In government con- 
tracts mlnltrlals: 

(b) Any BCA Judges and administra- 
tive law Judges who wish to serve as 
neutral advisors for disputes within 
their own agency, another agency, or 
both. (Some safeguards to ensure 
Interagency reciprocity and to assure 
no other Involvement with the dispute 
may be necessary): and 

(c) Any retired federal or state court 
Judges. BCA Judges, and admlnlstia- 
tlve law Judges who are Interested. 

(2) Each BCA should take steps to 
make available Its Judges to seive as 
settlement Judges, minltrlal advisors, 
or other neutrals to help resolve dis- 
putes before other agencies' BCAs. 

b. Mlnltrlals 

(I) Agencies should develop and dis- 
tribute minltrlal guidelines that In- 
clude sections dealing with criteria for 
Identifying appropriate cases, contents 
of minltrlal agreemrnls: rules as to 
any discovery; roles of the partici- 
pants. Including any neutral; author- 
ity of the principals; exchange of posi- 
tion papers, audit reports, quantum 
submissions, and other documents and 
exhibits; procedure and format of the 
hearing; possible time limit on the ne- 
gotiations; fees and expenses: and pro- 

• In Recommendation 88 8 Acuuintig the 
Srrvtcts 0/ "Neutfols ' for Altrmalivc Mrans 
0/ Dispute Resolution. I CFR I 30& 86 8. the 
Conference addressed Issues Involving neu- 
trals' avalUblllty. qualifications and acquisi- 
tion. The pre3enl Recommendation soelis to 
elaborate on B6-8 In the specific context of 
contract appeals 

I CFR Ch. Ill (4-1.19 Edition) 

cediires for ensuring the confidential- 
ity of Ihf proccedlnga. The guldrllnei. 
which should be used only as proce- 
dural suggestions, should also give 
each party the right to terminate the 
minltrlal procedure at any time for 
any reason. Any guidelines acceptable 
to the parties, together with other 
provisions relevant to the resolution of 
the dispute, should be Incorporated. 

(2) In selecting principals to repre- 
sent the agency In a minltrlal. agencies 
should ensure that principals In the 
minltrlal agreement: 

(a) Are of sufficient rank l.i the 
agency to negotiate, and successfully 
defend, a binding settlement. 

(b> Have authority to bind their or- 
ganizations In the dispute at hand, or 
at least to make recommendations 
that will be accorded substantial 
weight. 

(c) Ideally have little prior Involve- 
ment with the case so as to be able to 
evaluate objectively the Issues and the 
agency's potential liability. 

(d) Have enough background to 
grasp the main Issues quickly. 

(e) Not be at such a high level that 
his or her Involvement will detract In a 
major way from the agency's oper- 
ations. 

Agencies should meet the concerns 
by. among other things, tailoring the 
rank of the principal to suit the mag- 
nitude of the case and by encouraging 
ADR use earlier In the case (eg. the 
CO level). 

(3) Agencies should take steps to 
make parllcipallon as a principal an 
attractive career step and encourage 
or provide training In negotiation and 
mediation skills among groups of po- 
tential principals. 

(4) Principals should generally have 
access to technical, legal, accounting, 
or other advice from agency staff 
during the hearings and negotiations 
so as to produce a more well-informed, 
defensible resolution, enhance ac- 
countability, and build Intra-organlza- 
tlonal support for any settlement. 
Unless secrecy In especially Important. 
It will ordinarily be unwise to seques- 
ter most minltrlal witnesses, particu- 
larly experts, since a looser format 
may encourage dialogs or exchanges 
thai can help focus Issues and some- 
times promote agreement. 
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(5) Once the prlnripals hnvc hnd n 
chance lo aiuii-ss ihc i>lreiiiilhs and 
weaknesses of both sides' positions, 
their negotiations should take place 
promptly and should be final and 
binding. The responsible principals or- 
dinarily should have authority to re- 
solve all Issues before them without 
seeking further agency approval fol- 
lowing the close of negotiations. 

(6) While the "neutral advisor" who 
helps the principals at a mlnltrial 
assess the merits of a case can be quite 
useful, the parties should cor\slder 
foregoing such aid In cases where the 
principals already have a good work- 
ing relationship, where Issues are 
simple or amounts small, or. converse- 
ly, where complex technical Issues pre- 
dominate to such an extent that it 
would be futile to waste time trying to 
educate a neutral. Neutrals probably 
will also be less needed where the 
mlnltrial occurs early on—for iiistance. 
at the CO level—when positions may 
be less rigid, formal procedures not yet 
Invoked, and fewer parts of the agency 
Involved. In those cases, the CO might 
well serve as a sort of preslder-prlncl- 
P«l. 

(7) A neutral advisor's role should be 
defined by the parties (at least tenta- 
tively) prior to the hearing by the 
principals. Any shift during the pro- 
ceeding should be only with the con- 
currence of the principals. 

(6) Where mlnltrial neutral advisors 
are used, the parties should consider 
whether to seek their assistance in any 
of the following ways: 

(a) Presiding over the hearing; 
(b) Serving as a source of Informa- 

tion, responding lo technical legal 
questions, or offering Insights and ob- 
servations on Issues In controversy: 

(c) Posing questions at the hearing 
so as to ensure that the basic facts are 
ascertained: 

(d) Suggesting novel approaches to 
presenting relevant Information: 

(e) Working actively during the prin- 
cipals' negotiation sessions to aid set- 
tlement, as by advising each side on 
the strengths and weaknesses of Its 
case, relevant legal principles, and how 
the law might apply to the facts estab- 
lished; 

(f) Serving as a mediator: 

(R) SuRRmllng that certain advisors 
ur itlaff iiii-inbiTii be bruuglil lulu tlii' 
negotiations or briefed, or 

(h) Providing a written, nonblnding 
opinion to the principals, or helping 
them prepare a Justification for the 
settlement agreed on. 

c. Mediation 

Agency boards of contract appeals 
should establish mediation programs 
in which parties can be required lo 
attend an Initial session with a media- 
tor. The boards should require parties 
to be represented at the session by a 
person with authority to negotiate 
concerning the resolution of all Issues 
In controversy. The boards may wish 
to exclude from these programs cer- 
tain kinds of cases. Counsel should be 
required, where appropriate, to pro- 
vide specified documents to the media- 
tor, and to prepare short position 
papers. 

d. Settlement Judges 
(1) Agency boards of contract ap- 

peals should Institute a procedure 
under which a settlement Judge-not 
the presiding Judge In the case—may 
be appointed to preside over settle- 
ment conferences or negotlalloiu, 
assess settlement potential, and work 
with the parties to explore possible 
settlement of a dispute. The settle- 
ment Judge device should be capable 
of being invoked at the discretion of 
the chief Judge on his or her own 
motion or that of any participant or 
the presiding Judge. An order appoint- 
ing a settlement Judge should specify 
whether, and to what extent, the pro- 
ceeding Is suspended during the settle- 
ment negotlatlotu and may define the 
scope of any negotiations to specified 
Issues. The order may also expressly 
limit the period for selllemenl negoti- 
ations and require a brief report from 
the settlement Judge. Each party 
should have the right to refuse to use 
the process, or to withdraw at any 
lime. 

(2) The settlement Judge should b« 
deemed to have the power lo suggest 
privately what concesslor\s a party 
should consider, lo confer privately as 
to the reasonableness of each parly's 
case or selllemenl position, and to rr- 
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quire that representatives with au- 
thority to negotiate concerning resolu- 
tion of all Issues In controversy be 
present at the settlement conference. 
The settlement Judge shall be prohib- 
ited from discussing the merits of a 
case with any other BCA Judge or 
other person, and shall not be called 
as a witness In the case. 

J. Documentation and Oversight 

a. Agencies should offer guidance to 
their personnel on the degree of docu- 
mentation that Is appropriate to Justi- 
fy settlements that have been reached 
via AOR: the guidance should empha- 
size the needs for nexiblllty without 
undermining accountability. For In- 
stance, the guidance could require the 
principal representing the agency In 
negotiations or his advisor to set down 
cost and other factors taken Into con- 
sideration, the principal elements of 
the negotiation, likelihood of success 
at trial, and other significant facts or 
considerations Justifying any signifi- 
cant differences between prenegotla- 
tlon objectives and negotiated result: 
in short, a reflection of the thought 
process or rationale of officials who 
agreed to the settlement. This docu- 
mentation should not exceed what 
would ordinarily be used to Justify ne- 
gotiated settlements of contract dis- 
putes, and should generally be written 
after the fact so that ongoing negotia- 
tions are not Jeopardized or delayed. A 
neutral advisor who has helped the 
parties resolve a potentially serious 
case may be asked to help draw up the 
Justification memo, or offer a brief ad- 
visory decision. 

b. Since the effectiveness of expand- 
ed reliance on ADR will depend In 
part on the degree of support or oppo- 
sition from congressional committees 
and offices of Inspector general, agen- 
cies should seek to document, and fur- 
nish periodically to relevant commit- 
tees and oversight offices Information 
on. the relative costs and benefits of 
ADR methods In cases where they 
have been used. Documentation 
should Include case results, estimated 
savings, identities of principals and ad- 
visors, and nature of processes used. 

I CFR Ch. Ill (4-1.S9 EdItlMi) 

4. Training and Outreach 

a. Agencies should give priority at- 
tention to offering training in negotia- 
tion and other ADR skills to BCA 
Judges, govertunent attorneys, COs. 
and others Involved In contract ap- 
peals. Training courses or seminars 
should be developed by agencies Joint- 
ly or in cooperation with the Adminis- 
trative Conference, Federal Mediation 
and Conciliation Service. Board of 
Contract Appeals Judges Association, 
American Bar Association, or other 
professional organizations. Agencies 
should also work with other Interested 
groups to sponsor similar programs or 
outreach sessions for contractors and 
their representatives, and seek to In- 
corporate materials on AOR Into the 
training curricula for COs and project 
managers. 

b. Agencies should designate an em- 
ployee to serve as an ADR specialist in 
connection with contract disputes, and 
should consider retaining the services 
of a trained mediator or similar pro- 
fessional to review cases for suscepti- 
bility to ADR, advise BCA Judges, and 
mediate selected cases. 

[53 PR 49148. Oec. 30. 1987) 

B 305.87-12 A4)udlcation practices and 
procedures of the Federal Bank Rcfti- 
ialory Arenclci. 

The five federal atenelet that rsrulatc 
the activities of depository Irulltutloru • 
have broad statutory cn/orcement author- 
ity. Uieludlns th* power to luu* eeue-and- 
deslst orders, Impose civil money penalties, 
or order the suspension and removal of otfl- 
cers. Such entorcement actions ordinarily 
allow the tarset of the proposed sanction to 
request a formal APA hearint before an ad- 
ministrative law Judge. 

' The term "depository tiutltutlotu" 
refer* to commercial banks, savtnts banks 
and savings and loan associations, and credit 
unions. The five agencies are the Office of 
the Comptroller of the Currency (In the Dt- 
partment of the Treasury), the Board of 
Governors of the Federal Reserve System, 
the Federal Deposit Ituurance Corporation, 
the Federal Home Loan Bank Board (In- 
cluding the Federal Savings and Loan Insur- 
ance Corporation), and the National Credit 
Union Administration. In the aggregate 
they will be referred to as the "t>ank regula- 
tory agencies." 
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In recent yetn. enforcement actions 
Uken by the bank rerulatory agenclei have 
Inereaied markedly, although the prepon- 
derance of these actions are taken without a 
lormal hearing—based on consent agree- 
ments or waivers of formal hearing. The 
current level of formal hearings has. howev- 
er, reached the point where attention 
ihould t>e paid to the procedures and prac- 
tices of the bank regulatory agencies In this 
regard. 

Three basic concerns have emerged from 
an evaluation of the formal hearing proce- 
dures of the bank regulatory agencies, 
•hich may be summarized as the need for 
<ll Consistency and greater uniformity in 
the agencies' Unplementalion of shared stat- 
utory reponslbllltles. (3) greater accessibility 
»f agency decisions and the basis for decl- 
itons, and <3) more efficient use of adminis- 
trative law Judges. 

Although the Conference study did not 
specifically address the need for change In 
the division of regulatory responsibilities 
among the five agencies. It did conclude 
that the Interpretation of Identical or simi- 
lar regulatory authorities does not appear 
to be Inconsistent. By contrast, the formal 
hearing procedures of the agencies vary sig- 
nificantly, both In their specific provisions 
•nd In their level of detail. Moreover, all of 
the regulations are lacking In detail on rules 
concerning prehearlng practice, discovery 
and evidence. Given the similar statutory 
bases (or these enforcement actions, the 
five agencies Jointly should t>e able to devel- 
op substantlailly similar rules of procedure 
and practice for formal enforcement pro- 
ceedings. 

There Is currently limited publication or 
public dissemination of the bank regulatory 
agencies' enforcement decisions. This 
hinders counsel in advising and representing 
clients and makes It difricult for admlnlstra- 
live law Judges <who currently ara all on 
loan from other agencies) to apply the com- 
plicated statutes and regulations that are 
Involved. This situation would be remedied 
by Impioved availability or publication of 
appropriately redacted agency decisions. 
Such publication would heighten public 
awareness of enforcement actions which 
now are described only In aggregate data 
published In annual reports. This may t>e es- 
pecially beneficial because the agencies 
have not regularly supplemented or clari- 
fied their enforcement policies through In- 
terpretive rules or policy statemenu. 

None of the five agencies employs admin- 
istrative law Judges (ALJsi to hear enforce- 
mrnt cases. Rather, tticy rrly exclusively on 
the Interagency AU loan program adminis- 
tered by the Office of Personnel Manage- 
ment (OPM) to furnish them with needed 
AUs. OPM has attempted to accommodate 
agency concerns by providing lengthier loan 
periods and repeat loans  Neverthele&s. the 
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system leema to produce needless disconti- 
nuity and Inefficiency. To Improve this situ- 
ation, the bank regulatory agencies should. 
In consultation with OPM. consider the ad- 
visability of an arrangement by which a 
pool of administrative law Judges could 
handle all bank regulatory agencies' formal 
adjudications—subject to an agency's deci- 
sion to have Its own AUs, should the case- 
load warrant. If so, ways should be explored 
to effect such an arrangement. For exam- 
ple, one or more full-time Judges could be 
hired by one of the agencies, which would 
then serve as the lending agency lor the 
others. 

Finally, the Conference urges the agencies 
to explore whether a pre-complaint proce- 
dure (modeled on that used by the Securi- 
ties and Exchange Conunlsslon) would be 
appropriate In their Individual circum- 
stances and should l>e established. This 
would enable targets of enforcement investi- 
gations to file a submission to the agency 
head or other agency official charged with 
the responsibility to Initiate formal enforce- 
ment proceedings. Ixfore such an action li 
Inltated. 

RCCOMMCNDATION 

The bank reeulatory agencies should 
take the following actions to Improve 
their formal adjudlcalory processes, 
with respect to regulatory enforce- 
ment actions: 

1. t/nt/orm Rulei of ProcedureM. The 
agencies should develop, so far as fea- 
sible, a uniform set of rules of practice 
and procedure for formal adjudica- 
tions, including more explicit provl- 
sloru covering prehearlng practice and 
discovery rules ' and the receipt of evi- 
dence.' 

2. AvailabiUtv of Deciilont. The 
agencies should make available 
through regular publication, or other 
accessible means of dissemination, the 
appropriately redacted decisions and 
accompanying opinions Issued in 
formal enforcement adjudications. 

3. Policy itrflculaflon. The agencies 
should supplement and periodically 
clarify enforcement policies set forth 
In adjudlcallve opinioits by regularly 
articulating their enforcement policies 

•See ACUS Recommendation 10-4. Dis- 
covery In Agency Adjudication. 1 CFR 
30S70-4. 

>See ACUS Recommendation 8fl-2. Use of 
the Federal Rules of Evidence In Agency 
Adjudications, t CFR 30} 88 2 
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Ihrotigh rules of general appllcablllly 
(Including Interpretive rules) and 
policy statements. 

4. AdminUtrafive Law Judges. The 
agencies. In consultation with the 
Office of Personnel Management, 
should consider the advisability cf an 
arrangement by which a pool of ad- 
ministrative law Judges could handle 
all bank regulatory agencies' enforce- 
ment adjudications required to be con- 
ducted according to the Administra- 
tive Procedure Act. and, if so. should 
explore ways to develop such an ar- 
rangement. 

5. Precomplaint Notice. The agen- 
cies should explore. In their circum- 
stances, the utility of establishing a 
formal or Informal procedure to allow 
targets of Investigations an opportuni- 
ty to file a submission with the appro- 
priate agency official before official 
action Is taken to initiate an enforce- 
ment proceeding. 
(52 FR 4glM. Dec 30. 19871 

*30S.g8-l PrMidentlal Traniitlon Work- 
ers' Code of Ethical Conduct (Kccom- 
mendallon No. 8H-I). 

The orderly and peaceful transfer of |ov- 
emmental authority following presidential 
elections Is a hallmark of American govern- 
ment. The Presidential Tranilllon An of 
1863 recognizes thai a smooth transition Is 
neceasary to "assure continuity In the faith- 
ful execution of the laws and In the conduct 
of the affairs of the Federal Oovemment. 
both domestic and foreign." and It directs 
all offlcen of the government to lake steps 
lo promote the orderly traiultlon of power 
between the outgoing and Incoming admtn- 
tatrallons.' 

Since 1933, when Inauguration Day was 
moved forward from March 4 to January 20. 
the length of presidential trarultlons has 
been moved t>etween 71 and 78 days. Howev- 
er, the size and complexity of the traiulllon 
task has grown steadily over time, corr:- 
spondlng lo the tremendous growth In led- 
eral responsibilities. Each new President 
elect has required a larger and more sophis- 
ticated transition organization than his 
predecessor. 

The President-elect's Ir insltlon organiza- 
tion must. In this brief period, prepare lo 
provide the new leadership with comprehen- 
sive Informsllon on the organization and re 
sponslbllllles of each federal agency: on the 
resources wtlhln each agency, including ihe 
budget, leglilatlve Inlllallves, personnel and 

' 7S Slat  153. section 3: 3 U.S.C. 102 note. 

graiilM or cunlratU; and uii llii- policy ques- 
tions that will require decision by the new 
administration. This information Is the 
basis for the President-elect's personnel, 
budgetary and policy declsloru during the 
critical Initial period of the new administra- 
tion. 

A large number of private citlseni must be 
relied upon to accomplish these Important 
tasks. During the 1880-81 presldenllsl tran- 
sition, over six hundred persons, most serv- 
Ing as volunteers, had active assignments on 
agency transition teams. Many of these per- 
sons were selected because of their substan- 
tive knowledge of the agency's mission, ac- 
quired either through past service In the 
government or In private sector Jobs that 
brought them In contact with the agency. 
The magnitude and Importance of the tran- 
sition tasks, and the limited lime available 
to complete them, suggest that future Presi- 
dents-elect will continue to rely upon large 
numbers of private citizens, some of whom 
later will be offered goverrunent appoint- 
ments but many of whom will return to 
their private sector jobs. 

The Administrative Conference wishes to 
encourage the participation of well qualified 
Individuals In presidential transitions, but It 
recognizes thai the presence of large num- 
bers of private transition workers dealing 
with federal agencies offers the potential 
for conflicts of Interest or abtue of the 
public trust that accompanies their special 
access lo government Information and facili- 
ties. The CoiUerence Is not acting upon 
knowledge of serious problems In this 
regard in recent iransltlotu. but rather 
upon the need to prevent such problems 
from occurring In the future 

In this recommendation the Conference 
urges the President lo Issue an executlvs 
order to the heads of all federal agencies 
(Includlru Independent regulatory agen- 
cies), conditioning special access to federal 
agency records and facilities by members of 
the President-elect's transition team upon 
their agreement in writing to the standards 
of conduct set forth In the Appendix lo this 
recommendation. The recommended execu- 
tive order would cover the activities oiUy of 
"special traiulllon t«am memlMrs." tc, 
transition workers, who are not existing 
goverrunent employees, who serve with or 
without compensation, and who are author- 
ized by the Presidentelect's traiulllon orga- 
nization lo seek or obtain access to non- 
public government Information. The Con- 
ference believes thai private citlzeru are 
not, and should not t>e coruidered. special 
government employees and thereby lubjecl 
lo federal confllctof Inleresi laws, solely be- 
cause of their activities as special transition 
team members. 

Two concerns are addressed by this recom- 
mendation.   Pint,   federal  agency  officials 
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iMcd to know who aclually repruenU the 
Praldent-elect before rruittnc ipccltl 
toceu to Information. Second, the public 
ncedi u<u/ance th*l authorized tranjltlon 
•orken will not use luch Information to 
further their own financial Interetta or the 
iBtereata of their pretent or future employ- 
era or other private pcraoiu. 

The Cortference believes that the recom- 
Blended executive order and transition 
standards of conduct will alleviate these 
concerns without reducing the flexibility of 
the Presidentelect's transition effort. By 
urttng the President to direct federal acen- 
de* affirmatively to cooperate with author- 
ised transition personnel to the extent per- 
mitted by law and consL^tenl with their offi- 
cial duties, the recommendation should fa- 
cilitate the President-elect's transition ef- 
forts. 

The Conference's recommendation In- 
cludes requirements contained In pending 
legislation to amend the Presidential Tran- 
sition Act of 1983 for minimal disclosure of 
personal or financial information by transi- 
tion team workers.' The Conference be- 
lieves that traiuition team members should 
supply this limited Information to agencies, 
whether or not the pending legislation Is en- 
acted. The Conference also recommends 
that special transition team members agree 
not to use non-public government Informa- 
tion, or to take any action as transition 
(cam members which could further their 
own financial Interests. 

RCCOMMENDATION 

1. The Conference recommends that 
the President Issue an executive order 
that conditions access by speclsl tran- 
sition team members to government 
facilities or non-public Information 
upon their agreement In writing to the 
standards of conduct set forth In the 
Appendix to this recommendation. 
The term "special transition team 
member" Is used herein to mean a 
person who Is not a government em- 
ployee, who serves with or without 
compensation as a member of a transi- 
tion team, and who Is authorized by 
the President-elect to seek or obtain 

• H.R. 3B33, passed by the House of Repre- 
sentatives on March 31, 1888, and S. 2037, 
passed by the Senate on April 36, 1988, 
would require disclosure of the names of 
transition team workers, their most recent 
employment and the source of funding of 
their transition activities as a condition of 
receipt of public funds for transition actlvl- 
Ues. 

accc:ui to non-public guvcrniiiunl liifur- 
matlon or facilities. 

3. The executive order should direct 
the heads of all federal agencies to re- 
quire the President-elect's transition 
organization to provide each agency 
with a list of the special transition 
team members for that agency, copies 
of their written agreements to comply 
with the standards of conduct and 
copies of Information disclosure state- 
ments, as a condition of access by such 
members. The agencies should be re- 
quired to maintain and make those 
documents available to the public 
upon request. 

3. The executive order should direct 
all agency heads, subject to the above 
conditions, to cooperate with persoru 
named by the President-elect or his 
designees as special transition team 
members to the extent permitted by 
law and consistent with the perform- 
ance of official duties. 

i. The executive order should direct 
ail agency heads to take appropriate 
action against any person found to 
have violated the standards of conduct 
agreement, including, where author- 
ized and in accordance with applicable 
procedures, barring the person from 
employment, receipt of contracts, rep- 
resentation of others before the 
agency, or referral of the matter to ap- 
propriate professional disciplinary 
bodies. 

ArriKsia—TKAMSITIOM CODI or ETHICAL 
COHDOCT 

Each person who Is not an employee or 
special government employee of the federal 
government and who assists In the presiden- 
tial transition, with or without compensa- 
tion, and who Is designated by the Presi- 
dent-elect to seek or obtain acceas to non- 
public government Information or facilities 
during the transition period (herein re- 
ferred to as a "special transition team 
member"), shall agree to comply with the 
following standards of conduct as a condi- 
tion of such access. 

;  OUCIoiure o//r|/onna(lon 

A special transition team memt>er shall 
supply the agency with a statement as to 
his or her present employment and the 
sources of funding which support his or her 
transition activities. 
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2 Mitutt 0/ Imide lt\formalion 

A specltl traruUlon tekm member shall 
not use. permll others lo use, or disclose 
nonpubllc Information except for the public 
purposes of the transition. 

J. Financial Self Dtalino 

Durtnf the transition period, a special 
transition team member shall not knowingly 
take any action on a particular matter In- 
volving the federal agetwy which could liave 
a direct effect upon a financial Interest of 
the transition tram memt>er. his or her 
spouse, a family mrml>er, or any Individual 
with whom the transition team member has 
a business, professional or close personal re- 
lationship 

t. Concurrent Representation in Agency 
Froceedinos 

During the transition period, a special 
trarulilnn tram member shall not advise or 
reprrsenl. with or without compensation, 
anyone In any particular matter Involving a 
federal agency to which he or »t\t has had 
access to non public Information This re 
slrlcllon doe! not extend to the special tran- 
sition team member's firm or urganlzatlon. 
but the team member should advise his or 
her firm or organization lo establish proce- 
dures to assure that the team member does 
no) participate In any wsy in any such 
agency proceeding. 

i, Muuat o/ Qovemmtnt rropertv 

A special transition team member shall 
conserve and protect federal property en- 
trusted to him or her. and ithall not use fed- 
eral properly. Including equipment and sup- 
plies, other than for purposes directly relat- 
ed to traiultlon activities. 

< /*oi< 7>anjiflon Activilitt 

For two years after the transition, a 
former special transition team member shall 
not represent, with or without compensa- 
tion, any person before an agency In any 
particular matter Involving a specific party 
or parties as to which he or she obtained 
govrrnment Information not then available 
tn the public and not made public prior to 
I he request for advice or repreaeniaiion. 

7. Dejtnitiona 

As used In thLs Api>endi)( (Order), the 
terms •emplo>re." 'special government em- 
ployee." "particular matter '' and   "partlcu- 

1 CFR Ch. Ill (4.1.69 Edition) 

lar matter Involving a specific party or par- 
ties" shall have :he same meaning as In 
Title 18. United Slates Code 202-20S The 
term "transition period ' shall extend from 
the dale of the general election In which 
the Identity of the President elect Is estab- 
lished until Inauguration Day, or If the 
transition organization continues lo operate 
after the Inauguration, such later dale 
through which the special Itunslllon team 
member continues to serve In that capacity, 

153 FR 26036, July II. IBM] 

II 305.88-2 Federal Covernmenl Indemnltl- 
cation of Covernmcnt Conlraclon 
(Rrcommendalion No. 88-2). 

Indemnification of goverrvmenl contrac 
tors for third-party liability Involves this 
Issue: Who should bear the risk of liability 
for Injury or damage to a third party caused 
by products and services supplied by govern- 
ment contractors' This Issue Is especially 
significant when the products and services 
Involve high-risk or hazardous governmen- 
tal activities. 

The liability of the goveriunent Is limited 
by the doctrine of sovereign Immunlly. 
which has been waived only In certain situa- 
tions, such as the federal Tort Claims Act. 
Some courts have recognized a common law 
Immunity for govrnunent contractors who 
have compiled with pertinent government 
speclflcatlotu and have disclosed all known 
delects or hazarai to the government.' In 
the absence of ln.iurance or li>ilemnlly. gov- 
ernment contracts may be exposed to claims 
based, for example, on alleged failure lo 
follow specifications or adequately warn the 
government or otners about product design 
defecu. 

No govemment-wlde legislation provides 
generally for Indemnification of government 
contractors for i.'ilrd-party liability, al- 
though a number of Individual departmenU 
and agencies arc authorized to Indemnify 
contractors.'   All   ol   the  laws   authorizing 

' It Is noted that the term partlcjlar 
matter" has been Interpreted to Include 
rulemaklng and general policy matters, and 
extends lo all discrete matters that arc the 
subject of agency action, no matter how 
general the effect 

' Sut>sequent to adoption of the recom- 
mendation. In a case Involving military 
equipment, the .Supreme Court accepted 
this view. Sea Soy/* u. {/ntlid Ttchnotoviti. 
108 S. Ct 2510 (198^; 

' Examples are i.ie National Defense Con- 
tracts Act. 50 USr 1431. as Implemented 
by Executive Ord.-r 1078B (providing for In 
demnlflcatlon under national defense con- 
tracts for unusually hazardous or nuclear 
rtskj): section 2354 of title 10 of the United 
States Code (providing for Indemnification 
for unusually hazardous defense research 
and development u-tlvllles); section 170 of 
the Atomic Energy Act, as amended by the 
Price-Anderson    Act   of    1957,    42    US.C 

CondnaX 
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lovenunent IndenuiirioUon of contractors 
iitle condltloru thtt must be met before 
conlractuti Indemnity been met. Thus lome 
•tatules restrict Indemnification to unusual- 
ly hazardous governmental activities or ac- 
tivities that may result In catastrophic 
losses and further require the contractor to 
obtain such insurance as Is available. Indem- 
nification clauses Included In contracts usu- 
ally contain further conditions, some of 
vhlch are required by agency rule. A 
common restriction Is that the Indemnity 
does not cover claims resulting from the 
contractor's willful misconduct. 

Indemnification clauses are reserved for 
unusual circumstances, and few contractors 
are actually provided with Indemnity. The 
Department of Defense, for example. In- 
cluded Indemnification clauses In an average 
of about 70 contracts per year In the five- 
year period 1980-1984: by way of comparl- 
•on. during fiscal year 1984 alone. Ihr De- 
partment entered Into over 14.8 million con- 
tract actions. 

The Conference's study of contractual In- 
demnification found virtually no evidence of 
claims made on the basis of Indemnification 
clauses or litigation over such claims. Al- 
though there Is no Indication that the gov- 
ernment has Incurred slgnlficr.nt costs 
under contractual Indemnity provisions In 
the 30 years that have paued since enact- 
ment of the National Defense Contracts Act 
In I9S8 and the Price Anderson Act In 1957. 
the space shuttle disaster and the Three 
Mile Island nuclear Incident suggest that 
contingent liabilities under Indemnity agree- 
ments are potentially costly.' 

§ 30S.8I-2 

]>IO(d) (providing Indemnification for ac- 
tivities Involving the risk of a substantial 
nuclear Incident): the Federal Aviation Act. 
u amended, 49 U.S C. 1531 tt teq. (providing 
lor Indemnification for risks where aircraft 
operatloru are necessary to carry out U.S. 
foreign policy): and the National Aeronau- 
tics and Space Act, as amended. 42 U.S.C. 
]4S8b (providing for Indemnification for 
damages related to the launch, operation or 
recovery of space vehicles). 

•In 1982, the Comptroller General Issued 
ui opinion (B-201073. May 2, 1*82: reconald. 
•i Comp. Oen. 381 (1983)) stating that to 
comply with the Federal Antl-Deflclency 
Act. 31 U.S.C. 1341, Indemnity clauses In 
lovemmenl contracts must specify that the 
Indemnity Is available only to the extent of 
s«sllable authorized appropriations. This 
limitation, however, has limited Impact 
•here Congress has set maximum Indemnl- 
ly limits by sutute, as In the F^rlceAnder- 
ion Act, or where no celling Is set, as In the 
Nttlonal Defertse Contracts Act. The Price- 
Anderson Act reauthorlzAtlon Is pending as 
of the date of this recommendation. 

The Conference's study found that agen- 
cies generally do not believe that current 
practices and limits on Indemnities discour- 
age potential contractors from bidding. Fed- 
eral agencies, with few exceptloru. see little 
need for greater Indemnification authority 
or for broad legislation that would extend 
Indemnities to government contractors gen- 
erally. However, this view Is not shared by 
many federal contractors. They take the po- 
sition that the decreasing availability of pri- 
vate Iruurance for a broad range of hazard 
ous actlvltU's Is greatly rrducliig the pool uf 
bidders tor contracts Involving lho»r arllvl- 
ilcs In the absence of govrrnineni Indemnifi- 
cation. This legislative debate Is beyond the 
scope of the present recommendation 

While the Conference takes no position on 
the current debate over proposals to expand 
agency authority to Indemnify contractors 
for hazardous activities, mass Injuries, or 
other special circumstances, the Conference 
does recom.mend the compilation of certain 
Information that would provide a t>etter 
basis in the future fur ascertaining the need 
for and risks asscKlated with broader Indem- 
nification. 

This recommendation Identifies several 
factors that agencies should consider when 
they determine whether lo grant an Indem- 
nity clause to a particular contractor It Is 
appropriate for agencies to corulder the 
scope of the Indemnity proposed to t>e 
granted. Including the proper mix of self In- 
surance, private Iruurance, and govenunent 
Indemnity. The factors listed should also be 
coruldered by Congress In deciding whether 
lo grant new authority to an agency to In- 
demnify Its contractors. 

Decisions to Indemnify ordinarily require 
an asseument of whether the activity In 
question involves an unacceptable hazard or 
degree of risk. Sometimes the degree of risk 
is defined In terms of availability of Iruur- 
ance. Agencies regularly engaged In high- 
risk activities and able lo grant Indemnity 
clauses, such as the Department of Energy, 
Nuclear Regulatory Commission, or Nation- 
al Aeronautics and Space Administration, 
would normally have the resources lo per- 
form risk assessments. However, other agen- 
cies that confront these issues less Irrquent- 
ly may not hava adiquata taehnleal exper- 
tise to decide. It has t>een asserted that 
there Is often great uncertainty, and such 
decisions may be made Incorulstently. The 
recommendation suggests referral and Inter- 
agenry cooperation as a way of meeting this 
problem. 

RECOMMENDATION 

1. Identi/ication of Agency Authority 
to Indemnify. Each agency that has. 
and Intends to exercise, the authority 
lo  Indemnify  any  o(  its contractors 
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against llablllly to third parties should 
set forth. In a policy statement or reg- 
ulation, the agency's understanding of 
the extent and source of Its authority 
to Indenuilfy contractors. The agency 
should consult with the Department 
of Justice and the Office of Federal 
Procurement Policy In drafting the 
statement or regulation. 

2. Agency DtcUion Whether lo Orant 
an Indemnity Claiue. Before deciding 
to grant an Indemnity clause to a con- 
tractor, an agency should Identify the 
public benefits expected to be gained 
by such a grant and should take Into 
account: 

(a) The nature and magnitude of the 
risks Involved In the covered activities. 
Including the danger Inherent In the 
work to be performed, the adequacy of 
the state of the art to assess the Inher- 
ent danger, the aggregate liability that 
could be Incurred, when the liabilities 
might be incurred, and how current In- 
surance policies would apply lo such li- 
abilities: 

(b) The scope of the Indemnity pro- 
posed to be granted: 

(c) The source of funds that would 
be used to pay an award under the In- 
demnity clause, including the possible 
application of the Federal Anti-Defi- 
ciency Act, and the Impact, !f any, 
that such an awaid will have on the 
programs of the agency or olhrr units 
of the government: 

(d) The incentives that either pro- 
viding or denying an Indemnlilcatlon 
clause would give the agency for su- 
pervising contractual performance, so 
as to provide for maximum protection 
of the public from Injury and to pro- 
tect the government from unwarrant- 
ed liability In light of the Identifiable 
risks: 

(e) The Incentives that the contrac- 
tor would have, assuming indemnifica- 
tion were granted, (or performing 
under the contract in a safe and pru- 
dent manner: 

;f) The incentives that the contrac- 
tor would have, assuming indemnifica- 
tion were granted, lo defend Itself or 
lo help defend Iho govpriimrnt In any 
sub.srquenl IHIgallon: and 

(g) Any effects, assuming indemnifi- 
cation were granted, on the ability or 
the willingness of the Insurance Indus- 
try  to make  available  private  Insur- 

ance for the kinds of activities to 
which the Indenuiiflcatlon would 
apply. 

3. The Need for More Information. 
Each agency that has paid out any 
sum of money or received any clalnu 
for payment under a contractual obli- 
gation to Indemnify a contractor, or 
on whose behalf such sums have been 
paid by the federal government, 
should report all such payments and 
claims to the Office of Federal Pro- 
curement Policy (OFPP) on an annual 
basis. The OFPP should periodically 
Issue a report summarizing the Infor- 
mation received. All such reports 
should be made available to the public 
except to the extent that release of 
any Information Included Is prohibited 
by law. The OFPP should also obtain 
from each affected agency a list, up- 
dated periodically, of all existing con- 
tracts containing Indemnity clauses. 

4. Contracting Of/ice Expertise. 
Where an agency is coruiderinc 
whether to grant an Indemnity clause, 
but the contracting office does not 
have sufficient technical expertise to 
assess the degree of risk, the extent of 
the hazard, or the availability of Insur- 
ance, these questions should be re- 
ferred to an office of the agency that 
does have the requisite expertise to 
assist the contracting office in making 
such decisions. If the contracting 
agency as a whole lacks the expertise 
required to assess these matters ade- 
quately (for example, where unusual 
or newly emerging technological risks 
are involved), the agency should seek 
the assistance and cooperation of 
other agencies. Agencies with perti- 
nent experience or knowledge should 
cooperate to make available to re- 
questing agencies staff member* 
whose experience in risk assessment 
may be helpful. It may be appropriate 
to create a small, highly-qualified risk 
assessment office to furnish or coordi- 
nate such assistance. 

153 PR 3(037. July II, IB8S: »3 PR 3»6II, 
Ocl. II, IBB8I 
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I30&.RH-] Tlw Krdfml llrMTf* llimrd'i 
llandlinf of Appllritliont Undrr Ihr 
Bank lloldinf Companx Art (Rrcom- 
mrndatlon 88-3). 

Amont the Federal Reserve Board'i 
(PEO'i) reaponslbllllles I* ImplemenUtlon 
of ine Bank Holding Company Act (UHCA) 
111 use 1841 (( ICQ.). The BHCA • princi 
pai purpoaei are lo enaure the lafe and 
•ound operation of bank holding companir* 
IBHCa). lo promote competition within the 
banking induitry, and to leparate banking 
Irom commerce. 

Under the BHCA. the FED haj aUo been 
authorized to determine the extent to which 
BHCi may engage in "non-banking" acllvi- 
Ue< In the parent BHC and In non-bank lub- 
•idlarlei. Became the banking Induitry haa 
undergone rapid changes In the face of new 
lechnologlei. the line between banking and 
other financial activities has been blurred. 

Under section 3 of the BHCA. the FED re- 
ceive* applications for the formation of or 
acquisition of banki by BHCs The statuto- 
ry factors which the Board must apply In 
acting on section 3 applications Include an 
evaluation of the competitive Impact of the 
transaction, the convenience and needs of 
the community to be served, and the (Inan 
clal and managerial resources of the appli- 
cant 

Under section 4(cl(8) of the Act. the FED 
receives applications by BHCs to acquire 
non-banking Interests Such applications are 
lo be approved only when the activities In- 
volved are "closely related" lo and a "proper 
Incident" to banking. These questloru have 
become of particular significance most re- 
cently In applications Involving proposed se- 
curities and Insurance actlviiles of BHCs. 

Applications under both sections are gen- 
erally resolved without the need for an evi- 
dentiary hearing, although Informal hear- 
ings and meeimgs arc sometimes held. Both 
sections do. however, provide for an overall 
11-day time limit on the FEO's action on In- 
dividual applications "beginning on the date 
ol iubmlaslon to the Board of the complete 
record on the application." The FED rou 
Itnely processes well over 90 percent of the 
applications received by the FED within 60 
days of acceptance" of the application by 
the Reserve Bank <ihe Bank is permuted lo 
rei]uest Information, but otherwise must 
adtiere to a short deadline In accepting the 
application and fowardlng It to the FED) 
The FED'S regulations specifically provide 
that. In every case In which an application 
has not l>een coruldered by the FED within 
(0 days of acceptance, the applicant will be 
notified and provided a written eiplanatlon 
for the delay. 

In Its regulations, the FED defines when 
the record on a particular application Is 
complete for purposes of determining when 
the   statutory   91 day   period   has   begun 

Undrr the FKD'i rrguUtlnns. Ihr 91.day 
period beiliM on Ihi- Ihr lalrsl o( lour dalrs: 
ID The date of aci-eplaiice of the applica- 
tion: (2) the last day of the public comment 
period (which Is usually after acceptance ol 
the application, and Is the date upon which 
the 91-day period begins In the majority of 
cases). (3) (he date of receipt of any rele- 
vant material Information regarding the ap- 
plication; and (4) Ihe date of completion of 
any hearing or other proceeding regarding 
the application. 

Because the slatute provides that the 91- 
day period does not begin until the com- 
plete record has been submitted to the FED. 
the courts have determined that the 91 day 
period may be tolled or retrlggered after the 
close of the public comment period If new 
material information is submitted during 
the proceasing of the application Examples 
of this type ol Inlormatlon Include com- 
ments or protests from Interested parties, 
change! In the financial condition of (he ap- 
plicant, proposed efforts by the applicant to 
raise additional capital, or proposed divesti- 
ture plana to accorrunodate competitive 
problems. 

Because there Is always the possibility 
that submission of additional material Infor- 
mation may loll or relrlgger the 91 day 
period, the 91-day period Is rendered rather 
uncertain in practice Therefore, the Con- 
ference suggests that the FED's regulations 
on this Issue ?nsure that there Is a point In 
the application process a( which the FED 
will declare that the applicant's file U 
deemed to t>e Informallonally complete, 
thus triggering the 91 day rule, unless addi- 
tional Information of a highly significant 
nature relating to the application I* re- 
ceived. 

The nature ol the regulatory process ei- 
tabllshed under the BHCA encourages a 
participatory approach lo declslorunaklng 
on the part of appllcanU and the FED Vari- 
ous kinds of conditional order are used by 
the FED lo tailor Its regulatory declsloru to 
the specific applicant before It. These regu- 
latory condiilotu appear or are referenced 
In the FED'n flna! order, and such condl- 
lloru are subject to Judicial review Other 
declsloru. however, reflect voluntary com- 
mitments made by the applicant Such com- 
mltmenu often are the result of a decision 
by the applicant to expedite processing ol a 
particular application by committing to re- 
solve questions that mighl otherwise result 
in denial of the application. These commit- 
ments usually do not appear In the FED's 
order and, while reviewed by the Board In 
every case, are not subject lo Judicial review 
at the Irutance of the applicant 

The Conference believes that conditions 
and commllmenia are Important regulatory 
tools used by the FED that, lor the moat 
part, add flexibility to and encourage effi- 
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clency In the conilderatlon of appllckllons 
to Iniltvldual C%MC». provldlnic a wldt* raniii' 
of refulklory choice* bclwern uncondlllonal 
approval and complete denial of an applica- 
tion. 

RSCOMMEIfDATIOIf 

The Board of Oovemors of the Fed- 
eral Reserve System should take the 
following actions with respect to the 
FED'S handling of applications under 
the Bank Holding Company Act. 

1. Clarification of the 91-day rule. 
When acting on such applications, the 
Federal Reserve Board should by regu- 
lation provide that only receipt of In- 
formation of a highly significant 
nature pertaining to the application 
will be deemed to warrant reopening 
an applicant's file, thereby deferring 
the date by which the Fed must act fi- 
nally on the application. 

2. Conditions and Voluntary Com- 
mitments. Conditions established by 
the FED r-:!garding applications and 
voluntary commitments offered by ap- 
plicants should be unambiguous and 
reasonably related to an articulated 
policy of the Federal Reserve Beard. 
Voluntary commitments, when offered 
by applicants, should, consistent with 
the Freedom of Information Act, ordi- 
narily be made part of final orders of 
the Board. Moreover, the Board 
should, from time to time, summarize 
the thrust of these commitments and 
publish and disseminate these summa- 
ries. 
(53 FR 38038. July U. 1988) 

130S.88-4 Dtrerred Taxation for Copftlcl- 
or-lnlcrcat Dlvcitlture* (Kecommenda- 
tlun 8S-4). 

Individual* appointed to tovemment poal- 
tloni are soraetlmea required to divest them- 
lelve* of property to satUfy confllct-of-ln- 
tereil requirement*, auch a* the prohibition 
In 18 U.S C. 208 on participation In raattera 
affectlJK one'* financial Interett. In other 
ln*tance*. dlveitlture of property by luch 
appointee* would be almpler and *erve con- 
nictof'lntere*t purpose* better than the e*- 
tabllihment of qualified blind lru*U or lub- 
•equent and aometLme* frequent recusali by 
an official from participation In particular 
decision*. In addition, person* *ervln( In the 
iovemroent occaalonally are required to 
dlveat themselvea of property before accept- 
Int a new poaltlon or as a condition to par- 
llclpatlni In a particular matter. 

Divestiture of properly to avoid conflict* 
of liitvreMt will often reault. under current 
law. In financial lo**ei In the form of tax- 
ation of the galiu realised a* a result of dl- 
veitllure. The AdmlnUtratlve Conference 
tielleves that thi* tax burden I* a disincen- 
tive to Individual* who would otherwise 
accept a federal appointment, and In the 
caae of present officials, an tmneccaiary 
burden resulting from their performance of 
official reaponalbilltle*. The adverse effect* 
of this disincentive to guverrunent *ervlc« 
are moat acute with respect to the moat 
senior (XMltlons Involving major pollcymak- 
Inc role*. Failure to obtain the bed people 
for those positions, or the frequent rectuali 
of people In those po*ltlon*, may have *erl- 
ous adverse consequences on both the Indi- 
vidual* Involved and the lovemroenL 

The Conference accordingly recommend* 
that Congrea* *.mend the Internal Revenue 
Code to permit deferred taxation of gain* 
for presidential appointee* subject to 
Senate con/lrmallon and other Individual* 
entering the government to accept high 
level executive branch positions, whenever 
they are requeited or ordered by an appro- 
priate authority to divest themselves of 
property to avoid actual or potential con- 
nicU of lntere*t*. The Conference alao rec- 
ommend* that Congress coniilder amendlni 
the Code to extend similar tax treatment to 
person* (crvtng In the executive branch.' 

The Conference proposes that this de- 
fined class of persons be permitted to sell 
such property and to place the proceed* In a 
neutral lnve*tment vehicle and maintain 
their original bail* In the diveated property. 
Taxation would not be eliminated by thl* 
proposal, but only postponed until the Indi- 
vidual ultimately dl*posea of the proceeds of 
a reinvestment vehicle. The Conference also 
auggeata apeclfic factors and other matten 
to be taken Into account In amendli\g the 
Code to accomplish these purpo*es. 

The Conference believes that revenue 
Impact of the recommendation will be mini- 
mal considering the narrow class of persons 
that would be eligible for tax deferral. 

RSCOMMBIfDATION 

1. Congress should amend the Inter- 
nal Revenue Code to permit presiden- 
tial   appointees   who   are  subject  to 

• This recommendation I* limited to exec- 
utive branch appointee* and employees be- 
cau*e the Conference by statute Is limited 
to studying and recommending Improve- 
ments to administrative procedure. 5 VS.C. 
ST1-ST8. The Conference, therefore, lake* 
no position on whether or not similar Us 
treatment should be accorded to officials of 
the Judicial branch. 
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Senate confirmation and other offi- 
clkb entering the vovcrnment to 
iccept high level executive branch ap- 
poUilments. to divest property, such as 
Kcurlties, and reinvest the proceeds In 
t neutral Investment vehicle and 
thereby defer realization of taxable 
liins. 

2. Such amendment should take Into 
iccount the following factors: 

(a) The need to assure that the di- 
vestiture is undertaken to avoid actual 
or potential conflicts of Interests, by 
conditioning the deferral on an order 
or request of the President (or his del- 
eiate such as the While House Coun- 
Kl or the Director of the Office of 
Oovemment Ethics); 

(b) The need for divestiture by 
ipouses, dependent children, and 
others whose assets may be Imputed to 
the federal official for conflict-of-in- 
lerest purposes, by making deferral 
•vallable to them also: and 

(c) The need to assure that the rein- 
vestment vehicle avoids conflicts of In- 
terests with respect to the position to 
be held, by having the person ordering 
or requesting divestiture approve the 
vehicle. 

3. Congress should consider whether 
the amendment should contain provl- 
ilons dealing with the following mat- 
ters: 

(a) A minimum period of ^required 
lovemment service after divestiture to 
qualify for deferral: 

(b) Requiring the appointee to defer 
lalns or losses for all property within 
the class of divested property (.e.g.. all 
energy stock). In order to prohibit the 
ippolntee from recognizing losses and 
deferring gains: 

(c) Permitting the appointee a 
second defenal on leaving government 
service (or within a brief period of 
time thereafter) if the appointee 
chooses to dispose of the neutral In- 
vMtment held during government 
service In order to make another in- 
vestment. 

4. The Conference recognizes that 
other persons serving in the executive 
branch may be ordered or requested to 
divest specific property in order for 
them to perform their duties free of 
ictual or potential conflicts of Inter- 
est, and believes that Congress should 
ilso consider, at the appropriate lime. 

whether to extend similar tax treat- 
iiiciil to llu'in. 
16} FR 3«02», July U. 1BB8) 

l30S.8g-&   Agtncx     Vtt    of    Stllltmcnt 
Judges (Recommendation 88-6). 

Many cues over which administrative law 
judges, administrative Judgea. and other 
agency hearing officers preside do not In- 
volve broad regulatory Issues and are often 
appropriately resolved by settlement. Fol- 
lowing In the footsteps o( several Innovttlve 
federal Judges.' some administrative agen- 
cies have begun to provide additional mech- 
anlsnu (or resolving these cases. The Feder- 
al Energy Regulatory Commission and the 
Occupational Safety and Health Review 
Conunlsslon have used a "settlement 
Judge"—not the presiding Judge In the 
case—to work wllh parties to explore pos*|. 
bllllles (or consensual resolution. Other al- 
ternatives that agencies have used Include 
prehearing conferences and summary proce- 
dures.' and more recently, minltrlals. medls- 
llon and binding and nonblndlng arbitra- 
tions.' 

Agency prehearing conlerences have his- 
torically been utilized as a means (or either 
settling an entire rase or narrowing the 
Issues. Today, some presiding Judges are ex- 
ceptionally elective at using these confer- 
ences to promote settlement without over- 
stepping bounds o( proprietary. Still, while 
the presiding Judge may be the Ideal person 
to suggest that the parties talk settlement 

• In addition to settlement conterences. 
courts have engaged in broad and growing 
use o( other meaxu (or facilitating an early 
disposition o( a case Including arbitration, 
special masters, mediators, and the use o( 
summary Jury trials. Rule 16(c) o( the Fed- 
eral Rules of Civil Procedure was amended 
In 1883 to provide that settlement and "es- 
trajudlclal procedures" for resolving dis- 
putes are desirable and may be a subject at 
pretrlal conferences, while subsection (f) of 
the rule provides for aanctloru for failure to 
appear at. to t>e prepared for, and "to par- 
ticipate In good faith" at such conferences. 

•See ACtJS Recommendation 70-4(1) 
(urging presiding officers to hold prehear- 
ing conferences on own motion or at the re- 
quest o( the parties) and Recommendation 
70-3 (summsry decision). 

•See ACUS Recommendation B6-3 (alter- 
native means of dispute resolution) aitd 
Recummendallun 67-11 (alternative mearu 
of dispute resolution In goverrunent con- 
tract disputes). In both recommendations, 
use of settlement Judges Is specifically rec- 
ommended. 66-3(0). 87-ll(di. See also Rec- 
ommendation 72-4(D) (settlement o( rate- 
making cases) 
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In * reuonable manner, he or ihe otlen 
Cknnol help the partlei' explorations In any 
comprehensive way without risking the ap 
pearance of Impropriety. In broad claaaea of 
cases, a separate settlement Judge, not so 
limited, can exercise greater seltlementln' 
ducint authority than the presiding Judge. 

The Conference docs not Intend to sug- 
gest that use of settlement Judges Is a dis- 
pute resolution method that Is nece.uarlly 
better or worse than adjudication, arbitra- 
tion, minltrlals. mediation by staff person- 
nel or nongovernment mediators, or settle- 
ment by the presiding Judge: parties should 
retain maximum flexibility to use the best 
procedure for their case. The best solution 
of all Is to settle bt/ore an action has been 
Irtstlluted. and agencies should also do far 
more to Irutlll cotuensual methods of dis- 
pute resolution Into Investigatory, preenfor- 
cemenl. and other stages The settlement 
Judge technique, nonetheless, Is a useful 
means of facilitating settlements that. In ap- 
propriate adjudications, may b« of greater 
value. 

The settlement Judge can command a 
degree of deference similar to that of the 
presiding Judge without the need to observe 
all of the commands that establish and 
maintain Impartiality. A separate settle- 
ment Judge, once appointed, can engage In 
ex parte and off-lhe-record conversations, 
frank assessments of the merits, and other 
techniques to aid settlement that the pre- 
siding Judge is less free to use. The settle- 
ment Judge Is generally knowledgeable 
about the kind of case and the parties' In- 
terests, and Is In a position to lend structure 
to the negotiations, control their pace, 
reduce the adversarial nature of the process, 
and help the parties to assess objectively 
both the strengths and weaknesses of the 
case and to find reasoned solutions. The set- 
tlement Judge Is familiar with how the pre- 
siding Judge Is likely to handle such cases, 
how much time and effort they take, how 
evidence Is weighed, and what kind of a re- 
ception the legal and factual Issues will be 
given In light of agency preceden*. and 
policy. The settlement Judge, who carries a 
Judge's power and authority, may grc-atly 
reduce the scope of parties' disagreements 
over likely outcomes. Parties also are less 
likely to be skeptical about the Informal set- 
tlement Judge process and more likely to 
view this device as a legitimate and poten- 
tially valuable means of reaching an en- 
forceable, legally deferulble settlement. 

Several other advantages may accrue. Ini- 
tiating the settlement Judge terhnloue may 
be an exrrllriit way fur agriirlrs to Intro- 
duce the Idea of settlement In proceedings 
In which It Is not now frequently pursued 
but which the presence of other factors 
seems to make apt candidates In such clr- 
cunutances, an agency could make special 
efforts to make the technique available In 

I CFR Ch. Ill (4-I.S9 Edition) 

the Interest of breaking the adversarial 
mold, perhaps preceded by slmlnars or 
other devices to permit Its presiding Judges 
l« study mediation, negotiation and other 
settlement-Inducing techniques. In Individ- 
ual cases, use of a settlement Judge might 
lead the parties to turn to mediation or 
other non-adjudlcatory means of pursuing a 
settlement agreement. Presiding Judges' ex- 
periences as settlement Judges, and possible 
enhanced expertise as mediators, should 
help them In resolving later cases. 

Settlement Judges are not a panacea, and 
their use must lake Into account caseloads, 
possible abuses In exteme cases, and likeli- 
hood of success. The very potency of the Ju- 
dicial office mearu that It must bt carefully 
employed to avoid abuse. Even so, the Con- 
ference sees great merit In the settlement 
Judge technique and urges that It receive 
much wider coruideratlon and application as 
a means of actually settling matters, or con- 
vincing the parties to undertake other con- 
seiuual dispute resolution methods. 

These recommendations suggest proce- 
dures for using the settlement Judge as s 
final effort to obviate formal proceedings, 
as well as guidelines that seek to Increase 
potential gains In efficiency white minimiz- 
ing possible abuses that may result from a 
greater reliance on settlement In agencies' 
adjudlcatory proceedings. 

RECOMMENDATION 

A. Encouraging Use of Settlement 
Judges. 1. Aa part of efforts to encour- 
age use of consensual meaiu of dispute 
resolution, federal agencies that 
decide cases presided over by adminis- 
trative law Judges, administrative 
Judges, or other hearing officers 
should encourage and facilitate settle- 
ment of adjudlcatory proceedings by 
the voluntary use of settlement Judges 
and other coiuensual methods. 

2. Agency offices of administrative 
law Judges, boards of contract appeals, 
and other hearing offices should adopt 
rules for appropriate use of settlement 
Judges. 

3. In urging regularized and ampli- 
fied utilization of settlement Judges, 
the Administrative Conference has no 
intention of discouraging reliance on 
other methods of dispute resolution 
without recourse to formal procedures. 
In many Instances, cases of the types 
deemed suitable for reference to a set- 
tlement Judge (paragraph B, below) 
can and should be settled at prelimi- 
nary stages of disagreement. At times, 
moreover, early recourse to mediation 
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or arbitration (where authorized) may 
be appropriate.* The Administrative 
Conference urgea constant attention 
to settlement possibilities long before 
a controversy has reached the docket 
of a trial Judge. 

B. >lppropr<a<e Coies. In general, the 
agency use of settlement Judges may 
be appropriate where one, and particu- 
larly more than one, of the following 
factors appear. 

1. Crowded dockets with relatively 
few cases being settled. 

2. Presence of a large proportion of 
factual Issues that are not of major 
precedential Importance and do not 
raise broad policy or legal Issues, par- 
ticularly where the facts are undls 
puted and the primary Issues concern 
the Interpretation or characterization 
of such facts. 

3. Remedies susceptible to gradation 
and, thus, to compromise. Examples 
are money claims, rates,' and degrees 
of restrictions or activity. 

C. Adminijtralive Isiues. 1. The 
chief Judge should retain discretion In 
assigning settlement Judges on the 
basis of the situations, Issues, Judges' 
aptitudes and personalities, and so 
forth. He should also remain free to 
refuse to appoint a settlement Judge. 

2. The agency head should ordinari- 
ly not suggest use of a settlement 
Judge, since he Is much less likely to 
know when a particular case Is suita- 
ble for settlement and much more 
likely to desire a case to be settled to 
avoid having to decide It. 

3. Given the workload of presiding 
Judges and possible limited availability 
for appointment as a settlement Judge, 
sgencles should use, as an alternative 
source of settlement Judges, currently 
retired ALJs who have notified the 
Office of Personnel Management that 
Ihey would accept temporary appoint- 
ment (pursuant to 5 U.S.C. 3333(b), 
enacted In 1984), retired administra- 
tive Judges or hearing officers, or 
active hearing officers from another 
agency. 

4. Agency presiding Judges, and espe- 
cially chief Judges, should regularly 
review their dockets to Identify cases 
where use of settlement Judges may be 

'See Recommendation St-a and 17-11. id 
'See Recommendallon 73-4. lupru. nolc 3 
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useful, and consult regularly with ex- 
perienced mediators to locate cases 
ripe for settlement. 

5. Agencies should give attention to 
offering training In negotiation, medi- 
ation, and other consensual dispute 
resolution skills to administrative law 
Judges, administrative Judges, and 
other hearing officers. Training 
courses or seminars should be devel- 
oped by agencies Jointly or In coopera- 
tion with the Administrative Confer- 
ence. Federal Mediation and Concilia- 
tion Service. Board of Contract Ap- 
peals Judges Association. American 
Bar Association, or other professional 
organizations. Agencies should also 
work with other interested groups to 
sponsor similar programs or outreach 
sessions for representatives who regu- 
larly appear In agency proceedings. 

D. Procedures. Agency regulations or 
guidelines Implementing the use of 
settlement Judges should consider the 
following: 

1. Suggesting use of a settlement 
)udgt. (a) The suggestion that a settle- 
ment Judge be consulted may be made 
to the agency's chief Judge by any 
party or by the presiding Judge (al- 
though the agency head's Invocation 
of the technique should be restrained 
(see C.2, above)). Because It will usual- 
ly be difficult to predict at what points 
In the prehearing process settlement 
will be possible, the presiding Judge 
and the parties should be free to re- 
quest appointment of a settlement 
Judge at any time. Any party or the 
presiding Judge may veto such a sug- 
gestion. 

(b) The chief Judge should seek to 
ensure that all parties who appear pro 
se consent knowingly and voluntarily 
before he decides to Invoke the aid of 
a settlement Judge. 

2. AppointrnenL (a> When appoint- 
ing a settlement Judge, the chief Judge 
should Issue an order specifying the 
length of time for such negotiations 
and confining the scope of any settle- 
ment negotiations to specified Issues. 

(b) When a settlement Judge Is ap- 
pointed, the presiding Judge may sus- 
pend discovery or other proceedings 
during the time the matter Is assigned 
to the settlement Judge. 

(c) If settlement negotiations are 
terminated, the chief Judge may subse- 
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qucnlly appoint a sctllcmcnt JIICIRC In 
Ihc same proceeding lo conduct fur- 
ther nesotlailons. 

(d) To ensure that proceedings are 
not unnecessarily Interrupted, acency 
regulations or guidelines should pro- 
vide that any decision concerning the 
appointment of a settlement Judge or 
termination of settlement negotiations 
Is not subject to review or rehearing. 

3. Conduct of negotiations, (a) The 
regulations should afford the settle- 
ment Judge broad authority to: 

(1) Confer with the parties on the 
subject of whole or partial settlement. 

(3) Suggest privately to a party's 
representative what concessions be 
considered by the party, 

(3) Assess privately with each repre- 
sentative the reasonableness of the 
party's case or settlement position, 

(4) Facilitate conununlcatlons be- 
tween the parties. 

(5) Mediate, 
(6) Seek resolution of as many Iwues 

In the case as Is feasible, and 
<7) Reconunend use of minltrlals, 

mediation, factfinding, or other con- 
sensual resolution means, and, If the 
parties genuinely wish some method 
of presenting evidence In a settlement 
context or having the dispute mediat- 
ed, the settlement Judge should be 
free to refer them to a separate mlnl- 
Irlal or mediation process. 

(b) To Increase the likelihood of set- 
tlement, the regulations should: 

(1) I*rovide that the settlement 
Judge may recommend that the repre- 
sentative who is expected lo try the 
case be present at a settlement confer- 
ence and that the parties, or their 
agents having full settlement author- 
ity, be present. 

(2) Set forth specific guidelines for 
conducting settlement conferences (in- 
cluding by telephone) where appropri- 
ate. 

(3) Exhort all parties and their rep- 
resentatives to be candid with the set- 
tlement Judge so that he may properly 
guide settlement discussions. 

(4) Provide the settlement Judge 
with flexibility to Impose any addi- 
tional requirements proper lo expedite 
resolution of the case. 

<c) The settlement Judge should, 
within days after appointment, meet 
or talk with the parties together and 

1 CFR Ch. Ill (4-1-89 Edillen) 

(u.stinlly) .separnlcly lo determine what 
obstrucls sclUumcnt. Proceeding] 
before a settlement Judge should not 
ordinarily be lengthy or elaborate. 

4. Con/identialitv. (a) To encourage 
the candor often necessary to achieve 
a settlement, the regulations should 
provide that no evidence of statements 
or conduct by parties, counsel or set- 
tlement Judge In the settlement pro- 
ceedings shall be admissible In any 
subsequent hearing, except by stipula- 
tion of the parties. The regulations 
should further provide that docu- 
ments disclosed In a settlement proc- 
ess may not be used In litigation unlesa 
obtained by appropriate discovery or 
subpoena. Agencies should provide 
sanctions against any violators. 

(b) The regulations should prohibit 
the settlement Judge from discussing 
the merits of the case with the presid- 
ing Judge or any other person * and 
preclude the settlement Judge from 
being called as a witness In any hear- 
ing of the case. 

5. Settlement and reports, (a) At the 
conclusion of the settlement proce- 
dures, either the parties should tell 
the presiding Judge that they have set- 
tled, or the settlement Judge should 
advise the trial Judge, without elabora- 
tion, that settlement has not been 
reached. The report should not at- 
tribute any view to any party or assess 
any positions taken. The agency's reg- 
ulations should describe the method 
by which the presiding Judge Is ad- 
vised that settlement has not t>een 
reached. 

(b> To protect against uiuiecessat? 
delay, the settlement Judge's first 
report should be made within a speci- 
fied period after appointment. The 
agency head or chief Judge should be 
authorized to order additional reports 
at any time. 

(c) In reporting, the settlement 
Judge may recommend the termina- 
tion or continuation of settlement ne- 
gotiations. 

•This ihould not prevent Judges within 
the same office from engaging In dlicussloni 
of lettlement or mediation techniques thtt 
may aid the lelllement Judge In resolvinf 
particular cues and assist In a Judge'! pro- 
(etalonal development. 
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(d) A setlletnenl arrived at with the 
help o( a selllemenl JiidKc should be 
treated like any other settlement. 

ISIFR 30030. July 11. 1B8<1 

II0S.8«-C Judicial Review of Preliminary 
Challengei to Atency Action (Recom- 
mendation No. a-t). 

The Admlnlitratlre Conference of the 
United State* haa long had an Inlereat In 
forum allocation In administrative caaet. In 
Recommsnditlon No 7S-3. •The Choice of 
Forum for Judicial Review of AdnUnlitra- 
U«e Action" (1976), the Conference tlated 
criteria tor delernUnlng the appropriate Ju- 
dicial forum for the review of final admlnla- 
Intlve action. The Recommendation urged 
that agency action* taken on the basli of a 
lormal evidentiary record ihould normally 
be directly revlewable by court* of appeal*, 
tnd that rule* and other Informal order* 
lamed by agencle* whoae formal order* are 
nibject to review In the court* of appeal* 
Ihould be revlewable by those same court*. 

Building upon the principles underlying 
that recommendation, the Conference now 
tddrease* the proper forum for Judicial 
review where an agency ha* Issued no final 
order, but agency action (or Inaction) Is nev- 
trthelesa coruldered revlewable by a court. • 
nir example, a party may allege that 
igcncy action ha* been "unlawfully with- 
held or luu-easonably delayed" within the 
meaning of 6 U.S.C. 706. What level of 
court—trial or appellate—should have Juris- 
diction over such a preliminary challenge? 
Most direct review statutes do not specif tcal- 
\j address this question, and difficult Juris- 
(Uc'.lonal questloru have arisen a* a reault. 

The leading decision on Ihl* subject t* 
rfiecommunlcaMotu RcMtarch and Action 
Ctnttr V. FCC, 760 P.Sd 70 (D.C Clr. 1864) 
irfLtO, a case Involving a challenge to al- 
legedly unreasonable agency delay. In 
rfl4C. the United Stales Court o( Appeal* 
(or the Dl*trlct of Columbia Circuit con- 
cluded that when the relevant statute a*- 
Ugn* review of final agency action (when 
ind If It occurs) exclusively to the court of 
tppcals, then a preliminary challenge also 
vUl be subject to exclusive appellate review 
10 long a* relief In relation to it might affect 
the court's ultlmste Jurisdiction. Baaeil on a 
court's authority to Issue writs In aid of Its 
Jurisdiction under the All WrIU Act, TRACt 
holding strongly favors coruolldatlng pre- 
liminary challenges In the courts of appeal* 

'The Administrative Conference lakes no 
position In this recommendKtion on whether 
ind imder what circumstances such prellml- 
Duy actloru should be deemed Judicially re- 
viewable before Issuance of a final order by 
tn agency. 
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even when the agency's organic statute doe* 
nut sfllii- till- iKiliil. 

However, some confuilon has (oilowt-d tlir 
TRAC decision Subsequent oplnloiu have 
grappled at length with the Question of 
what "might affect" the court's Jurisdiction 
and, in some cases, have carved out excep- 
tions to the TRAC doctrine Some district 
court*, for example, have distinguished cer- 
tain constitutional claims, (or which they 
have upheld district cou.t Jurisdiction. 

In addition, some probienu have remained 
because TRAC cannot readily be applied to 
sttuallona In which the agency's final action 
might take different forms, with difler'nl 
Jurtsdlcilonal coiue<juences For example, in 
some case* the Occupational Safety and 
Health Admlnlatrallon may decide to Issue 
"standards", which are revlewable In the 
court* of appeals, or "regulations", which 
are revlewable in district court Jurisdi^ilion- 
a] uncertainty can also occur in preliminary 
challenges Involving Pood and Drug Admin- 
istration approval of new drug application* 
under the Pood. Drug and Cosmetic Act. 21 
U.S.C. 356 When the FDA refuses to ap- 
prove an application. liie statute authorise* 
the applicant lo appeal directly to the 
courts of appeal*. Ihla special review provi- 
sion does not apply, however, to parties 
challenging FDA approval of a new drug ap- 
plication, who thus must proceed in district 
court. In cases like these, the TRAC rule 
may require court* to make premature Jurla- 
dtctional analyses based on speculation 
about the nature of the action the agency 
may ultimately take In order to determine 
whether they can hear the preliminary 
challenge. 

The Conference believes that there Is a 
need (or greater clarity In this area Unless 
Congress has reason to believe otherwise In 
a specllic statute. Jurisdiction over all such 
preliminary challenges should (oilow the 
principle a( TRAC. The requirement that 
preliminary challenges be heard exclusively 
by the court that will ultimately review 
final agency action may Irvfluence a iltlga- 
lor"s decision whether to raise an Issue pre- 
liminarily and thus discourage the bringing 
of preliminary review proceedings that have 
little merit but offer some potential (or cre- 
ating delay. In addition, the courts that 
review final agency action may be more fa- 
miliar with the substantive program* ad- 
mlnstered by an agency, and thi's belter 
able to evaluate Ihe Issues raised In prelimi- 
nary challenges. To avoid further conlusion 
over proper Jurisdiction, the TRAC rule 
should be inlcrpreled to Include all cases In 
which final action would be revlewable In 
the courts of appeals, and the exceptions 
that have been carved out by the district 
court* should t>e rejected Where Jurl*dlc- 
lion over the final action la unclear, howev- 
er, preliminary challrnge* should be cogni- 
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»iblr  In  rithcr  Ihr  dUilrlrl  roiirM or  Ihr 
I'dlirlM lif NplM'llIn 

Sumc upoclal cunaliJcrBlluii in«y Ix* iifccii- 
•u-y where preliminary challengei Involve 
alletedJy uiUkwful delay by an agency. For 
lhe*e challenges, by definition, time li ten- 
erally of Uie eaicnce; moreover, they tuually 
do not require elaborate analyils of the rele- 
vant (acti or applicable law. Prequenlly 
thete clalmi may be resolved more eailly 
and expedltloiuly through the use uf sim- 
pler or leu formal approaches than '.hrough 
the ordinary course of briefing and cral ar- 
gument. The courts of appeals should devel- 
op tecimlques for dealing with these cases 
promplty and practically when they arise. 
While the most effective measures may vary 
depending upon the procedural rules appli- 
cable In Individual courts, possible ap- 
proaches might Include rules permllllng. In 
appropriate cases, decision on the briefs 
without oral argument, the tiling of peti- 
tioners' briefs simultaneously with the 
notice of appeal, expedited calendaring of 
delay cases. Informal status or settlement 
conferences Involving a single Judge, and, 
where the record may require expansion 
through factflndlng, prompt assignment to 
a district court, magistrate, or other official 
for that purpose. 

Accordingly, the Conference offers the 
following recommendation 

RECOMMENDATION 

1. In considering legislation thai 
would assign Jurisdiction to review 
agency action to either district courts 
or courts of appeals. Congress should: 

(a) Follow the principles stated In 
ACUS Reconunendatlon 75-3. 77ie 
iPioice of forum, for Judicial Review 
of Agency i4c(lon: and 

(b) Take special care to consider 
where preliminary challenges to 
agency declsionmalcing should be 
brought, specifying whether the dis- 
trict courts or the courts of appeals or 
both have Jurisdiction over such chal- 
lenges. As a general rule. Jurisdiction 
over reviewable preliminary challenges 
should be assigned to the forum that 
would have Jurisdiction If an appeal 
were taken from final agency action 
growing out of the proceeding. 

(c) Provide that when the proper 
forum for Judicial review of final 
agency action may be either the dis- 
trict courts or the courts of appeals, 
depending upon matters such as the 
form the agency's action will eventual- 
ly lake or the outcome of the proceed- 
ing, any of the courts that might have 

Juri.sdlrlion ovrr final ngrncy action 
Hlioiild liHve Jurl.sdlcliuii uvur reviewa- 
ble challenges to the agency's prelimi- 
nary action (or Inaction). 

2. In the absence of Congressional 
direction, the principles Identified In 
paragraph 1 (b) and (c) of this recom- 
mendation should govern the choice of 
forum for otherwise reviewable pre- 
liminary challenges to agency action. 

3. Where Jurisdiction over claims In- 
volving unlawful delay by an agency 
lies In the courts of appeals, those 
courts should assure that their proce- 
dures provide adequately for prompt 
and efficient disposition of such 
claims. 

163 PR 39S85. Oct. 11. 1B8B) 

I30S.8R-7 Valuation of Human Ufe ta 
Regulatory Declsionmaklng (Rccon- 
mendatlon No. 8S-7). 

Regulations Intended to lessen risks of ac- 
cidents and illness ordinarily Impose compli- 
ance costs on regulated entitles and on rule- 
making agencies. In return, society galiu 
numerous benefits, most notably the avoid- 
ance of fatalities. Injuries and disease, and 
In some instances a reduction In property 
damage. Promulgation of such regulations Is 
a multi-faceted process. Knd this recommen- 
dation addresses one set of Issues frequently 
encountered in agency declsiomna-Ung—DM 
valuation of human life. 

Agencies often make reasoned esttmatet 
of the reduction in fatalities likely to follow 
Implementation of a particular regulation, 
or of alternative regulations. It Is rarely If 
ever possible to eliminate rlsi: altogether, 
and It is nearly always the case that greater 
risk reduction raises compliance costs, 
.'^'aced with such situations, agencies cannot 
avoid placing a value—either explicitly or 
implicitly—on the societal benefits of risk 
reduction. Although similar issues are obvi- 
ously Involved when agencies seek to evalu- 
ate the benefit of avoiding Illnesses or Inju- 
ries, this recommendation is limited to 
agency practices and conslralnU In benefits 
valuation when the benefit at Issue Is future 
lives saved. 

Pltxemenl of a dollar value on human life 
Is controversial and complex, and a wide 
array of approaches may b« employed. A 
broad range of dollar values per life saved 
can t>e observed In regulatory outcomes 
across programs and departmenu. In part, 
this reflects differing views about what ex- 
plicit value Is suitable lor a given type ol 
hazard, and in part it reflects Judgmenli 
that, for reasons of policy or legal con- 
straints, decisions should take no account of 
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U>t value of life Implicl In those decUloiu. 
Boinr aiiaiiclaa rnjccl all rapllrll i-fturU to 
timce a moncUu-y value on humaii life, while 
olhera routinely build luch ejllmatea Into 
their refuJalory propoaaU. ThU diversity 
can be aharp even within the lame depari- 
nent. Those aiencle* that are willing to uti- 
Uce explicit normative benchmarka (or the 
value o( life appear to be moving toward re 
Uance on the aame basic estimation tech- 
nique, generally referred to as "wUllngneas- 
to-pay " This technique Is premised on the 
usumptlon that by examination of market- 
place behavior, one can roughly ascertain 
bow much Individuals would be willing to 
pay In order to reduce the probability of 
death from a particular hazard or cause, or 
how much they would require In the form 
of salary Increases or other payments to t>e 
•rilling to accept the Increased probability. 
While wUllngnesS'lo-pay provides the most 
Inclusive analysis currently available tor 
evaluating the benefits derived from regula- 
tory reduction of fatalities. It falls far short 
of an Ideal process and can produce results 
that are misleading because the analysis 
often falls to take Lnto account all relevant 
variables. 

The Conference recognizes the rudimenta- 
ry stale of knowledge on this Issue, and real- 
lua that both methodologies and results are 
likely to continue to vary among agencies 
In this environment, however. It would be 
useful for agencies to take measures that 
would reveal publicly the processes through 
which they have determined the valuation 
of life Incorporated In policy decisions' 
Such a procedure would provide useful clari- 
fication and exposition of the unavoidable 
trade-offs In regulating hazards, and would 
also assist In drawing attention to those haz 
srds where further protection may be feasi- 
ble at acceptable coat. 

In this way, agency practice may also be 
neasured against developments In the valu- 
itlon techniques and evaluated for consist- 
ency with other agencies as well as with 
other regulations In the same agency. The 
Office of Management and Budget (OMB), 
In Its oversight of executive branch regula- 
tory activities, could facilitate consistency 
by providing a central clearinghouse for re- 
search and Information on life valuation 
Issues. OMB should also assist agencies by 
updating Its guidance concerning discount 
rales used by agencies In deriving present 
value equivalents of future effects. The cur- 
rrn( government wide general guidance on 
discounting ts contained In OMB Circular 

• In 1(79, the Conference made a similar 
recommendation about cost-benefit analy- 
Ms, Reconunendatlon 7»-4. Pvblic DUclo- 
larc Concemlnff the Un o/ Coif BencA' and 
Similar Analytti (n RegutaHon. 1 C R.F. 
1106.79-4 (ISU), 

A-84   which   has   not   been   updated  alrtcc 
1972. 

RECOMMENDATION 

1. When an agency adopts a regula- 
tion that la Intended lo reduce the risk 
to human life, based on a Judgment 
thai the associated compliance costs 
are Justified, the agency should dis- 
close the dollar value per statistical 
life used (or the purposes of that de- 
termination. Such statements and dis- 
closures should also set forth the 
human life valuation Implications of 
alternative levels of regulatory strin- 
gency considered by the agency. Ex- 
ceptions to this principle may be ap- 
propriate where empirical information 
about either the costs or benefits of 
the regulation Is highly conjectural, or 
where the benefits include values 
which cannot be quantified In market 
terms, e.g.. aesthetic gains. In such 
cases, agencies should explain the 
nature and degree of imprecision In 
the valuation process so that the 
public will not be misled. Whi-n an 
agency declines lo adopt a regulation 
due to these coaslderallorts. II sliould 
provide similar information. 

2. In Implementing paragraph I. 
agencies that develop and use method- 
ologies for placing a monetary value 
on human life should recognize that 
there remain substantial llmitatlorts of 
current methodology lo Incorporate 
all the variables that affect societal 
valuations of human life. An agency 
should explain the factors included or 
cortsidered In its valuation. The 
agency also should explain how It 
weighs such factors. 

3. Whenever ageiicles choose to dis- 
count costs and t>eneflts In Implement- 
ing paragraph 1. they should clearly 
and fully disclose what rates they are 
using, ihe methodology that generated 
those rates, and the sensitivity of out- 
comes to the particular rates applied. 
The Office of Management and 
Budget (OMB) should revise Its guld 
ance concerning the use of a discount 
rate In the valuation of costs and ben- 
efits to reflect recent learning on the 
subject, either through updating OMB 
Circular A-SI or by other means. Such 
guidance should articulate the various 
methods by which a discount rale can 
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be derived and the scope of subjects to 
which It can be applied. 

4. OMB should serve federal agen- 
cies as a central clearinghouse for re- 
search and Information on life valu- 
ation Issues. To this end. OMB should 
continue and expand Its discussion of 
agency practices In the life valuation 
area, initiated in the 1987-88 edition of 
the annual Regulatory Program of the 
United States Oovemment. 

(61 FR 3R6M. Oct. U. 19881 

l30S.gS-8 Reiolullon of Clalmi Agalnit 
Savinirt R«c<lverihlp* (Recommenda- 
tion W-8). 

When a federally insured savings and loan 
InitlluUon ("thrift") faiU. the Federal 
Home Loan Bank Board (FHLBB) exercises 
overall regulatory control. The Federal Sav- 
ing! and Loan Insurance Corporation 
(FSLIC). under the direction of the FHLBB. 
ordinarily acts as receiver for federally in- 
sured thrifts, and. In that capacity, must 
pay the valid credit obligations of the failed 
thrift. In the process of accepting, fettling 
or rejecting a diverse and complex lange of 
creditor claims, the FSLIC attempts to re- 
solve disputes InforraaJly. If this cannot be 
done, claimants may resort to an adjudlca- 
tlve process. The locus of this adjudlcutlon— 
agency or court—and Its elements are the 
concerns of this recommendation. 

Sxctutivtty 0/ the Agency Aitiudication 
Procesi. The FHLBB and Its sister acency. 
the FSLIC. have asserted exclusive Jurisdic- 
tion to adjudicate creditor claims aiainst 
thrift receiverships. To establish and en- 
force its asserted power as receiver to adju- 
dicate creditor ciainu, the FSUC has adopt- 
ed the practice of seeking to have claims 
litigation that has been initiated In state 
courts removed to the federal courts, ivhere 
the FSLIC then moves (or dismissal (or 
want of subject matter Jurisdiction. The 
agency has sometimes moved to override 
court Judgments granted to creditors that 
we'e entered before a thrift was place In re- 
ceivership. 

The h'SLIC's argument Is thst. as receiver. 
It has been vested with exclusive power to 
determine the validity •( creditor claims, 
and that the Jurisdiction of the courts to 
make Independent determinations has been 
prrclurird. It Is further argued by the 
FHiaS and FSLIC that their final aamlnls- 
traiive determinations are subject not to de 
nit'O Judicial review, but only to the limited 
I'ldlrlsl review provided under the Admlnis- 
trstlve Procedure Act. This agenry position 
has become known as the Huitpelh doc- 
trine, after the Fifth Circuit decision In 
which It was first accepted I North M\ss\>iip- 
pi Saving! and ^oan <4siocia(ion v.  Hud- 

1 CFR Ch. Ill (4-1-89 Edilien) 

tjxth. 760 F2d 10B6 (6lli Cir. 1»S6». Bui 
otiier courts have declined to follow Hut- 
ipeth. See e.g.. Uorriton-Knudaen Co., Int. 
v. CHO Intemattonal, Inc.. 811 F.2d IIM 
(fth CIr. 1087). holding that the FSUC hu 
no statutory authority to adjudicate dalmi 
to the exclusion of the courts. The VJB. Su- 
preme Court has granted cerfiorarf to re- 
solve the differences. See Coit Indrpendtna 
Joint Venture v. FinlSouth. F.A. 828 P.U 
861 (6th Cir. 1887). cert granted, 108 8. Cl. 
1105(1988). 

Because of the considerable adjudicatory 
power that the Hudtptlh doctrine potentlil- 
ly grants to the FSLIC, the doctrine hu 
provoked controversy concerning the fair- 
ness, efficiency, and legal and constitutions] 
validity of the administrative procedurea In 
fact, the position of the Solicitor General in 
Its brief for the Oovemment in the Cblf 
case does not endorse the FHL£B's argu- 
ment that It Is statulorlly empowered to 
"adjudicate" these claims. The Solicitor 
Oeneral maintains that, while Congress 
could have provided for administrative adju- 
dication In this context. It has sUnply (and 
appropriately) provided for a clalnu revie* 
step In the process that must be exhausted 
by claimants liefore they seek Judicial reso- 
lution of claims. 

The Conference takes no position on tha 
statutory and constitutional power of the 
FHLBB to resolve these claims. Unless th* 
Supreme Court finds administrative adjudi- 
cation In this context to be constitutionally 
Impermissible. Congress should examine the 
need for agency adjudication of such claims, 
as an alternative to, or at least a required 
prelude to, de noi>o resolution of such 
claims In state and federal courts. F\>r this 
reason, the Conference has examined the 
fairness and efficiency of the current ad- 
ministrative procedure for determining 
creditor claims against thrift receiverships. 

Current Claims Procedurej. Claims 
against failed thrifts are liutltutlonaliy and 
proceduraliy separated at the FSUC. Those 
made by insured depositors on the one 
hand, and unlruured depositors and other 
creditors on the other, are handled by sepa- 
rate divisions within the FSLIC. Although 
many claims are resolved at the division 
level (locailed "receiver's determlnstlons"). 
rejected claimants may seek administrative 
review by the Adjudication Division of the 
FHLBB's Office of General Counsel, with 
final administrative review by the Board 
Itself In complex cases. Though the case law 
Is unsettled, de nova Judicial review has 
been allowed In the case of liuured deposi- 
tor claims and, under the Hudtpeth decision, 
limited Judicial review under the Adminis- 
trative Procedure Act was contemplated In 
the case of non-Insured and general creditor 
claims. 
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Httd for Congrtttional Allentton. Aj 
tkrUt rpccivenhlpt proliferate, ihe Confer- 
see urfei Concreu to conilder whether It 
I Bor« ipproprlatc for dlipulM over clalmi 
filed icmliut (uch recelverahlpi to be decld- 
id by the FHI3B. or whether It U better to 
ktn them to d« novo resolution In tlalc 
ud federal court*—with or without a prior 
tdmlnlilratlve dalmi review itcp at the 
rHLBB. 

If Contreu doe* determine that an admln- 
ktratlve adjudication proceaa (coupled with 
ipproprlale Judicial review) li the prefera- 
ble approach. It ihould clarify the FHLBB'i 
Mtulory authority. It ihould provide for an 
idjudlcailve lyitem that makea clear that 
diimanu have an opportunity to have Ihelr 
dtlnu heard by adjudicators who are com- 
pletely Independent of other offices of the 
PHLBB or P8UC. which may be perceived 
lo have a financial Interest In the outcome 
of iuch claims. To that end. a bifurcated 
liearlnt process should be established, offer- 
loi claimants who can demonstrate that an 
iHue of material fact Is genuinely presented 
tn opi>ortunlty for an onthe-record APA 
hearing presided over by an administrative 
Uw Judge. An alternative, simplified proce- 
duit should be authorized for other cases or 
where parties agree to use It. 

The PHLBB's current program of adjudi- 
cating claims against receiverships requires 
two additional Improvements. Pint, final 
niles of practice need to be Issued.' and 
Unie limits should be established. Second, 
the agency should refrain from attempting 
to override prerecelvership Judgments en- 
tered in federal or stale courts. 

RECOMMENDATION 

1. Concreaa should determine wheth- 
er dUputes over claims filed against 
Ihrirt receiverships are better decided 
by the Federal Home Loan Bank 
Board (FHLBB) in an administrative 
adjudication process (coupled with Ju- 
dicial review) or by the Judiciary 
through de novo resolution In state or 
federal courts (with or without a prior 

•On November 8. 1985 the FHLBB pub- 
lished proposed rules governing Its claims 
•djudicatlon process (see BO Fed. Reg. 
41970). On April 31, 1988 the FHLBB pub- 
lished Interim procedures pending the adop- 
tion of final regulations, giving notice that 
the Interim procedures that have been In 
effect In practice since July I, 1980 will 
remain In effect pending the adoption of 
final regulatloru See S3 Fed. Reg. 13105 
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administrative  claims  review step  at 
the FHLBB)." 

2. If Congress does determine that 
an administrative adjudication process 
Is the more desirable approach, it 
should clarify the FHLBB's statutory 
authority by providing for an FHLBB 
adjudlcatlve process along the lines set 
forth below: 

(a) A bifurcated process should be 
established for adjudicating claimant 
appeals from determinations of thrift 
receivers. Where the claimant affirma- 
tively demonstrates that an Issue of 
material fact Is genuinely presented, 
the FHLBB should offer i>n opportuni- 
ty for an onthe-record APA hearing, 
presided over by an administrative law 
judge. In all other cases, or where the 
parties voluntarily agree, the FHLBB 
should be authorized to use simplified, 
less formal procedures, presided over 
by persons who need not be ALJs but 
who should be Institutionally separate 
from the receiver.* All parties. Includ- 
ing receivers, should be encouraged to 
engage In alternative means of dispute 
resolution.* 

(b) Final FHLBB decision on such 
claims should be based on the adminis- 
trative record and subject to direct Ju- 
dicial review In accordance with the 
principles stated in ACUS Recommen- 
dation 75-3 ("The Choice of Forum for 
Judicial Review of Administrative 
Action"). 

3. The FHLBB should publish, after 
a notice-and-conunent rulemaklng pro- 
cedure, final rules setting forth Its 
rules of practice for claims determina- 
tions. The rules should provide for 
strict, albeit reasonable, time limits * 
applicable not only to claimants but 
also to receivers and their agents. 

4 The FHLBB (and FSLIC as receiv- 
er) should not override prerecelvership 

•The Conference, at this time, does not 
Intend to express an opinion on which of 
these alternatives Is preferable. 

•See ACUS SUtement. Dispute Resolu- 
tion Procedure In Reparations and Similar 
Cases". I CFR 310.13 (1988) 

•Ses ACUS Recommendation 8S-3, 
'Agenclea' Use of Alternative Means of Olj 

pute Resolution", 1 Cf'Tt 305 SS-3 (1988) 
•See ACUS Recommendation 78-3, "Time 

Umlls on Agency Action." 1 CFR 305.78-3 
(1988) 
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Judgments entered In federal and state 
courts. The agenles' power to adjudi- 
cate clalrru should not encompass 
Judgments In favor of creditors that 
have been entered by a court of com- 
petent Jurisdiction before the thrift 
was placed In receivership. The FSLIC 
as receiver should either acquiesce In 
these Judgments or pursue post-trial 
remedies. 

6. Congress should Include In any 
legislation responsive to this recom- 
mendation a requirement that the 
FHLBB adopt appropriate regulations 
and policies as set out In paragraphs 3 
and 4. 

(t3 PR 39S87. Oct. 11. 1S88) 

e30S.8»-9   Pr«ildcntlal  review  of agency 
rulemaklng (Recommendation 88-9). 

Federal regulation hu grown In both 
Kope and complexity In recent decades. 
Among lit wide variety of national gotia are: 
EnxurlnK competitive marlcets. spurring eco- 
nomic growth, checking Inflation, reducing 
unemployment, protecling national securi- 
ty, assuring equal opportunity, increasing 
social security, protecting the envlrcnment. 
ensuring safely, and Improving eneriiy suffi- 
ciency. Policies implementing these goals 
compete for scarce resources and sometimes 
conflict with one another. Thus, a central 
task of modem democratic government Is to 
make wise choices among the courses of 
action that pursue one or more of these 
goals. 

While Congress establishes the goals, it 
seldom ieglsistei the details of every action 
taken In pursuit of these goals or makes the 
balancing choices that these decisions re- 
quire. It has assigned this task to the regu- 
latory agencies. Each regulatory agency, 
however, usually is given a set of primary 
goals, without specific regard for whether 
proposed actions in pursuit of those goals 
might conflict with the pursuit of other 
goals by other agencies. An effective mecha- 
nism Is needed to coordinate agency deci- 
sions with the Judgments of officials having 
a broader perspective, such as the President 
and Congress • 

Some form of presidential review of 
agency rulemaking his t>een the practice 
since at least IDTl. Like its predecessors, the 
current program Is established by presiden- 
tial executive order.* The responsible officer 

I CFR Ch. Ill (4-1-89 Edition) 

(the Administrator. Office of Information 
and Regulatory Affairs, in the Office of 
Manaicmenl and Budget) Is appointed by 
the President, subject to Senate confirma- 
tion. 

The Conference believes that there Is suf- 
ficient experience under these executive 
orders to warrant continuing such review 
with certain guidelines as to its Implementa- 
tion. The Recommendation below sets forth 
standards that should be followed whether 
review is governed by executive order or by 
a general statute. It also assumes that the 
President has the authority to enunciste 
principles to guide agency rulemaking, even 
though the programmatic responsibilities 
are by statute delegated to agencies. In ad- 
dressing the presidential review process, the 
Conference recognizes that some of the 
Issues are analogous to congressional In- 
volvement In agency rulemaking, but It does 
not address this latter subject at this time. 

RECOMMENDATION 

The Conference recommends that 
the following principles should guide 
any program of presidential review • 
of agency rulemaking. 

1. Oeneral Applicabilitv 

Presidential review should apply 
generally to federal rulemaking. Such 
review can Improve the coordination 
of agency actions and resolve confllcta 
among agency rules and assist In the 
Implementation of national priorities. 
However, not all agency rules or cate- 

• The need for greater coordlnatior of fed- 
eral regulation was recognized in 1970 by 
the American Bar Association's Commission 
on Law and the Economy. 

'Exec Orders Nos 11.821. 11.949 (Presi- 
dent Ford). Exec. Order  12.0<4 (r-rc^ldenl 

Carter). Exec. Orders Nos. 13.291, 13,498 
(President Reagan). For a thorough analysis 
of the experlnce under the executive orders, 
see National Academy of Public Admlnlilra- 
llon. Presidential Management of Rulemak- 
ing in Regulatory Agencies (Jan. 1987). 

• Presidential review, as used in this Rec- 
ommendation, refers to a program of sys- 
tematic executive oversight and dialogue 
that Involves coordinating agency actloai 
where conflicts exist, and In all cases prob- 
ing the agency's fact and policy Judgments, 
with the purpose of ensuring that the 
agency considers factors of Importance to 
the President's policies to the extent per- 
mitted by law. Such review does not displace 
responsibilities placed In the sgency by law 
nor authorize the use of factors not other- 
wise permitted by law. Other review of an 
ad hoc nature by the President (or the 
President's delegates) of agency rulemaking 
pursuant to the President's constitutional 
authority Is not within the scope of this 
Recommendation. 
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(orlea of rules may be appropriate for 
such preildentlal review. Exempt cale- 
forlei Include formal rulemaklng. 
rmtemaking, and rulemaklng that re- 
lolvea conflicting private claims to a 
valuable privilege. 

2. Applicabililv to Independent 
Reoulatory Agencie» 

At a matter of principle, presidential 
review of rulemaklng should apply to 
Independent regulatory agencies to 
the same extent It applies to the rule- 
making of £xi!cutlve Branch depart- 
ments and other agencies. 

3. Timeliness of Review 

The process of presidential review of 
rulemaklng, including agency partici- 
pation, should be completed In a 
timely fashion by the reviewing office 
and, when so required, by the agen- 
cies, with due regard to applicable ad- 
ministrative, executive, judicial and 
statutory deadlines. 

4. Public Disclosure of Documents 

(a) Proposed or Final Rules. Where 
an agency submits a draft proposed or 
final rule for presidential review, the 
agency submission and any additional 
formal analyses * submitted for presi- 
dential review should be made avail- 
able to the public when the proposed 
or final rule to which they pertain Is 
published. U a decision Is made to ter- 
minate a rulemaklng after a notice of 
proposed rulemaklng has been pub- 
lished, agency submissions to the 
office responsible for presidential 
review and any additional formal anal- 
yses submitted for review should be 
made available to the public when the 
decision to terminate Is announced. 

(b) Review of Agendas or Other Sum- 
maries or Schedules of Agency Rule- 
making Aclioru. Where an agency sub- 
mits agendas or other summaries or 
schedules of pending or planned rule- 
makings for presidential review, the 
agency submliislon and any supporting 
documents submitted for presidential 
review should be made available to the 
public once the agenda or other sum- 

S 30S.H 9 

mary or schedule is made known to 
the public In an official publication. 

S. Executive Branch Cotnmuntcattons 
Relating to Presidential Review o/ 
Rulemaking 

(a) Policy Guidance. An agency en- 
gaged In Informal rulemaklng should 
be free to receive guidance concerning 
that rulemaklng at any time from the 
President, members of the Executive 
Office of the President, and other 
members of the Executive Branch, 
without having a duly to place these 
communications In the public file of 
the rulemaklng unless otherwise re- 
quired by law. However, official writ- 
ten policy guidance from the officer 
responsible for presidential review of 
rulemaklng should be Included In the 
public file of the rulemaklng once a 
notice of proposed rulemaklng or final 
rule to which It pertains Is Issued or 
when the rulemaklng Is terminated 
without issuance of a final rule.* 

(b) Factual Information. When an 
agency engaged In rulemaklng receives 
a communication from the office re- 
sponsible for presidential review which 
contains factual Information relating 
to the substance of the rulemaklng 
that Is not already In the public file, 
the agency should promptly place the 
communication (or If oral, a summary) 
In the public file of the rulemaklng.* 

(c) Communications Transmitting 
Outside Comments. When an agency 
receives a communication from the 
office responsible for presidential 
review which traitsmlts any factual 
submissions or the views or posltloru 
of persons outside the government, 
the agency should promptly place the 
communication (or If oral, a summary) 
in the public file of the rulemaklng.' 

•See ACU8 RecomjTiendatlon Si-I, 
Agency Procedures for Perfonnlng Rcfula- 
lory Analysis of Rulei. I CHH 305 6} 2 

' The Con/erence'f poaltlon on the public 
availability of official written policy tuld- 
ance slated In this Rrcommrndatlon modi- 
fies Its earlier position In RFCommrndallon 
80-8, Inlratovcmmenlal Conununlcallons In 
Iniormal Rulemaklng Proceedings. 1 CFR 
305 80-8. II 

* Agencies also should place factual Inlor- 
mallon received from other sources in the 
public (He of the rulemaklng. stt Recom- 
mendation 80-8. II 

' This reaffirms the Conference's position 
on the handling of comments by persona 

Coniinuti 
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6. Responsibility of the Reviewing 
Office Regarding Outside Comments 

The officer responsible for presiden- 
tial review of ruleraaklng should not 
allow the process of review to serve as 
a conduit to the rulemaking agency 
for unrecorded communications from 
persons outside the government. To 
guard against such occurrence, the re- 
sponsible officer should take appropri- 
ate steps—and the following should be 
considered: 

(a) Identifying any communications 
to the rulemaking agency that trans- 
mit the views or positions of persons 
outside the government: 

(b) Promptly transmitting written 
communications received by the office 
responsible for presidential review 
from persons outside the government 
relating to the substance of a pioposed 
agency rule to the rulemaking agency 
for Inclusion In the public file of the 
rulemaking; 

(c) Maintaining a list identifying the 
time and general topic of oral commu- 
nications that pertain to the substance 
of an agency rule under review with 
persons outside the government and 
making such list available to the rule- 
making agency for inclusion In the 
public file: and 

(d> Inviting a representative of the 
rulemaking agency to attend any 
meetlngi between the reviewing office 
and persona oulalde the govsmment 
which pertain to any agency rulemak- 
ing under review by that office. The 
••nnoy raprsienlalivs attandlng any 
such meeting should prepare an ap- 
propriate summary of the discussion 
and promptly place It In the public file 
of the rulemaking. 

7. Not Judicially Reviewable 

The presidential review process 
should be designed to improve the In- 
ternal management of the federal gov- 
ernment and should not create any 
substantive or procedural rights en- 
forceable by Judicial review. 

IMFRS207. Peb 2. 1«B9J 
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( 305.88-10 Federal agency uie of comput- 
em in acquiring and releadng Informa- 
tion (Kecommendatlon 88-10). 

The rapid evolution of computer technolo- 
gy ralsei many economic and policy Usuet 
that affect the acquisition and release of In- 
formation by government agenclet. New In- 
formation technologies can improve public 
access to public Information and reduce pa- 
perwork burdens. They can also Impose sig- 
nificant economic burdens, however, and 
they may stimulate competition t)elween 
tovemment agencies and established dec. 
Ironic Information enterprises. 

The essential role of Information In a 
democratic system underscores the need to 
examine with care the opportunities that 
electronic Information storage and transmis- 
sion provide for Improving the flow of infor- 
mation between government agencies and 
the public. 

The following recommendations »re In- 
tended to guide agencies In addressing the 
questions that will arise when an agency 
considers whether to acquire or release In- 
formation In electronic form, either to fa- 
cilitate performance of the agency's mission 
or to fuKIII requirements established by the 
Freedom of Information Act (FOIA) or 
other laws.' 

outside the government stated In Recom- 
mendation 80-t. 12 

> OMB Circular A-130 (SO FR 62730. Dec. 
24. ItSS) provides a general framework for 
management of federal information re- 
sources. The relationship between parts of 
this recommendation and provisions of the 
OMB Circular Is as follows. Recommenda- 
tion A reflecu the same policy •• Paragraph 
f(«> of th« CIreular, but provides additional 
daiall. RMammtndatlan B deals with alM- 
tronlc acquisition, a subject addressed In 
proposed OMB guidelines, but not in detail 
In the cxlatlni version of Circular A-i(0. 
ReflBntmandation C suitasu a eosi-benefu 
approach to defining agency electronic dis- 
semination activities essentially consistent 
with that prescribed by the Circular, but 
offers a finer level of analytical detail to 
guide agency selection among three differ- 
ent levels of release. Recommendation D 
suggests defining the txiundary between 
public and private sectors based on a cost- 
benefit analysis; this Is endorsed by Para- 
graph 7(e) of Circular A-130, but Recom- 
mendation D defers less to private sector ac- 
tivities than the Circular. Recommendation 
E lists more specific cost and benefit catego- 
ries to be coruldered than does the Circular. 
Recommendation F reflects the same policy 
as that s:t forth In Appendix IV to Circular 
A-130 (discussing paragraph 11(a)). Recom- 
mendations O and H have no counterparts 
In the Circular. Recommendation I discusses 

ConllHM4 
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At the preient <lMe In ihc evolution of 
(ovrmmcnl electronic Information policy. 
the moat one can do \M to suggeit an analyti- 
cal (ramework within which agency elec- 
tronic lyittm dedgnen. policy maken, and 
budget planner! can aueai their opinion*. 
The proceu and aubatance of decliionmak 
Ing within Ihli (ramework ihould, of coune. 
conform with •eneral prUiclplea of admlnU- 
tiatlve law. 

Bccauae experience la now relatively limit- 
ed and Inlormatlon technology la lubject to 
rapid evolution, when Congreaa aeta policy It 
ahould do ao on a« broad a baala aa poaalble. 
Bccauac change* In electronic Information 
capability occur at a different pace In differ- 
ent aecton of the loclety. traiultlonal ar- 
rangemcnta wUl be necessary to eruure that 
electronic acqulaltlon and release do not dla- 
advantsfc major aegmenta of the popula- 
tion 

The pertinent conalderatlona depend on 
the context In which electronic acqulaltlon 
or releaae of Information la addreaaed. For 
example, the factors relevant to the release 
of Information In electronic form In re- 
•portae to discrete POIA requests differ 
from those that bear on discretionary 
agency declslofu to release Information 
broadly through electronic publishing As a 
further example, resolution of tssuea per- 
taining to the acquisition of Information In 
electronic form might depend on such (ac- 
tors aa the technological capacity of the pri- 
vate partlea from whom electronic filing Is 
to be requested. 

Recommendation A addreaaea the Free- 
dom of IrUormatlon Act. The FOIA waa 
written with paper recorda tn mind. The 
problem la le apply the Act to Informailan 
•lalnialnad In •laoironlo form. This recom- 
•landatlon do«« noi aaiili to provid* eompra- 
herulvf guidance but does addretu In gener- 
al terma auch matlera as whether electronic 
racorda ahould b« deamad recorda aubjact to 
the lOLA and whathar an agency ahould be 
expected to write new computer programa 
(or the purpose of rcapondtng to a FOIA re- 
queat. 

Recommendatlona B and C diaeuaa prlncl- 
plea applicable to electronic acqulaltlon and 
releaae of information, reapectlvely. Recom- 
mendation D offers principles for defining 
the appropriate rolea of the public and pri- 
vate aectora In the provision of electronic ac- 
quisition and releaae ayatcms. 

Recommendatioru C and D envision a 
three-atep proceaa (or evaluating poaslble 
new electronic Information producta. The 
drat step In the evaluation process Is to 
Identity the current level of release of the 

the role and limits of govemmentwlde 
policy: Circular A-130 Is an example of such 
a policy. Recommendation J la consistent 
with Paragraph 9(cl of the Circular. 

Information that would be contained In a 
new electronic Information urotliirl Tiicre 
are In general terms three pu&slble levels of 
agency activity In releasing Information: (1> 
"dissemination" or 'publishing', leading to 
the broadest availability of Information. <ll) 
"dlaclosure". Involving wholesaling to pri- 
vate Information suppliers or providing elec- 
tronic release capability In public reference 
roonu; and (III) "access". Involving ad hoc 
release In respor\se to discrete requests For 
the ipeclal meaning of these and other re- 
lated terms used In this recommendation. II 
la Important to refer to the appended gloa- 
aary. 

The aecond atep Is to Identify the twnetlU 
and coats of replacing or supplementing ex- 
isting means o( release with various levels of 
electronic release. An agency should not 
offer an electronic Information product 
unless the cost-benefit analysts demon- 
strates that the electronic alternative ana- 
lyzed Is likely to be superior to existing 
means. The third step la to define the most 
desirable public and private sector rolea, ap- 
plying prlnclplea described In Recommenda- 
tion D 

Deciding to "promote" electronic publish- 
ing doea not necessarily mean a direct, 
retail, electronic publishing and distribution 
role for the government. If private sector 
electronic publishing activities and commit- 
ments are more coat effective (see Recom- 
mendation D). Electronic publishing con- 
templated by this recommendation also cr.n 
occur through depository libraries. In some 
cases It may be appropriate to retain both 
paper iind electronic veralona o( the aamt 
information, even though coau slmoat ecr- 
lalnly will b« higher than (or alihar farm 
alone. 

Recommendation E Identlflea coat and 
benefit categorlea that ahould be conatdered 
In applying Recommendatlona B, C and D, 
Raeommandatlona f through J daal with 
discrete queatlona of policy and technology: 
For example, the uae of private telecom- 
rounlcatlona ayatema, the undealrablllty of 
axclualve private or public control o( Infor- 
mation, and the need to atay abrcaat o( de- 
veloping technolorlea. 

These recommendatlona do not addreaa 
auch Important Issues as protection o( trade 
secrets or privileged commercial Inlorma- 
tlon, Invasion of personal privacy, or the 
need for Congress and agencies to consider 
all(x:atlng budgetary resources so that FOIA 
staffs will Include persons skilled In using 
electronic databases. Nor do they address In 
detail the security of electronic databases 
These aubjecta deaerve separate Investiga- 
tion. 

The recommendations also do not address 
Issues pertaining to automation of internal 
agency functions Including Important ques- 
tloru of records retention, evidentiary use of 
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rlrrlronic records, and iirnKritm i>di>ilnlslr»- 
tlon Rathrr the recommendations a&sume 
thai an agency has automated or will auto- 
mate an Identifiable portion of Itj activities 
and therefor^ U confronted with the quei- 
lloru of whether and how to establish Inter- 
faces between Internal electronic Informa- 
tion systems and the outside world 

RECOMMENDATION 

A. Freedom of Informalior. Act 

1. In Interpreting the Freedom of In- 
formation Act. agencies should recog- 
nize that a "record" Includes Informa- 
tion maintained In electronic form. 

2. Agencies using electronic data- 
bases rather than paper records 
should not deny access to the electron- 
ic data on the grounds that the elec- 
tronic data are not "records," that re- 
trieval of the electronic Information Is 
equivalent to creation of a "new" 
record, or that programmlne Is re- 
quired for retrieval. In responding to 
FOIA requests, agencies should pro- 
vide electronic Information In the 
form In which It Is maintained or. If so 
requested, In such other form as can 
be generated directly and with reason- 
able effort from existing databases 
with existing software. Agencies, how- 
ever, should not be obligated under 
the FOIA to create large new data- 
bases for private advantage, th'is using 
agency resources for private purposes. 
Agencies should use a standard of rea- 
sonableness In determining the nature 
and extent of the programming that 
provides an appropriate search for and 
retrieval of records In responding to 
FOIA requests, and In determining the 
extent to which FOIA requesters may 
ask the agency to produce data orga- 
nized in formats other than those lised 
by the agency in the regular course of 
Its operation.' 

3. Differences in technologies and 
database structures used by Individual 
agencies malte it necessary, for the 
near term, to define FOIA obligations 

• Aiencies should be able to recover the 
eoau of complyinc with KOIA requests. In- 
ciudlrtt procramming costs. In a manner 
cor\slslent with the Freedom of Information 
Reform Act of t>86. 100 Slat 3207. 3207 48 
(1M«I. amending 5 U.SC. 552(a>(4MA). and 
related OIMB guidance. 52 FR 10012. 10017 
(1M7). 

I CFR Ch. Ill (4-1-89 Edition) 

on a casc-by-cosc basis. Further expe- 
rience with electronic Information sys- 
tems Is a prerequisite to the formula- 
tion of general rules applicable to such 
controversies under the Act as how re- 
questers must Identify the records 
sought, how much programming, If 
any. an agency must do. and how costs 
shall be borne. The concept of reason- 
ableness applied to searches for paper 
Information made In response to FOIA 
requests should provide a useful guide- 
line for resolving controversies over 
the application of FOIA to electroni- 
cally maintained data. 

B. Acguitition of In/ormation In 
Electronic Form 

1. Agencies should acquire Informa- 
tion In electronic form when they use. 
or will use. the information In that 
form and when most Information sub- 
mitters already maintain Information 
electronically, or have ready access to 
Intermediaries who will prepare and 
submit It In electronic form. When 
agencies sponsor electronic acquisition 
programs, they should make clear 
their Intention that all Information re- 
quired win eventually be available to 
them In electronic form, either by 
strictly administering exception* to 
mandatory programs, or by undertak- 
ing the conversion of paper submis- 
sions into electronic form themselves. 

2. When most providers of informa- 
tion ("filers") are technologically so- 
phisticated, it la appropriate for agen- 
cies to require electronic filing of In- 
formation, after developing standard 
formats In consultation with the filer 
community, and after appropriate 
testing and transition periods. 

3. In determining whether to require 
or permit electronic filing of Informa- 
tion and In designing the parttculara 
of an electronic acquisition program, 
agencies should carefully weigh the 
costs and benefits of electronic acqui- 
sition of Information. The analysis 
should address the factors Identified 
In Recommendation D together with 
other coruldcrallons made relevant bjr 
the agency's mandate. 

4. Agencies Initiating electronic ac- 
quisition programs should take steps 
to facilitate electronic filing by enti- 
tles having limited technological ca- 
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paclty (without raising the cosl« for 
lophlAtlcated enlltlea). Including the 
optional use of "smart forms." When a 
ilgniflcant proportion of the filer com- 
munity Is technologically uiuophlstl- 
cated, electronic acquisition may be 
feasible only through Intermediaries. 
In luch cases, agencies should create 
economic Incentives for electronic 
filing rather than mandating It. Part 
of the economic Incentive to file elec- 
tronically under voluntary electronic 
acquisition programs can be the Impo- 
sition of a fee on technologically so- 
phisticated filers who choose to file on 
paper, assuming the statutory author- 
ity to do so exists. 

C. ReUiue of Information in 
Electronic Form 

1. Electronic Information relea,se 
policies should depend on such factors 
as 

(a) whether the desired level of re- 
lease consists of electronic publishing, 
electronic disclosure, or electronic 
access In response to FOIA requests 
(see the glossary for definitions of 
these terms): 

(b) the agency's policies In releasing 
like Information maintained In paper 
records; and 

(c) the costs and benefits of replac- 
ing or supplementing an existing 
paper medium with an electronic 
medium. 

2. When a statute or agency policy 
mandates the publishing of Informa- 
tion, the agency should Itself electron- 
ically publish the Information or fa- 
cilitate Its electronic publication by 
others, unless the cost-benefit analysis 
suggests the desirability of restricting 
publishing to the paper medium, possi- 
bly accompanied by a lower level of 
electronic release.' If the agency pub- 
lishes the Information only on paper. 
It should consider electronic publica- 
tion of the availability of the paper In- 
formation products. Where an agency 
publishes Information electronically. It 
should consider the feasibility of pro- 
viding dial-up access. 

§305.88-10 

3. When a statute mandates public 
reference room disclosure, or paper 
products presently are made available 
through a public reference room, 
agencies should provide electronic dis- 
closure In public reference roonu of 
Information already In electronic 
form. Such agencies should consider 
the costs and benefits of upgrading 
from electronic disclosure to electronic 
publishing. Agencies should also make 
Information disclosed electronically 
available to any requester In an elec- 
tronic form that would be easily 
usable by information re.seilcrs. 

4. In those Instances where an 
agency maintaining Information In 
electronic form has no mandate to re- 
lease information other than in re- 
sponse to FOIA requests, the agency 
should consider upgrading release of 
appropriate parts of this information 
to electronic disclosure through public 
reference rooms and wholesaling In 
electronic bulk form to private sector 
requesters.* 

D. Allocation of Responsibilities 
Between Public and Private Sectors 

1. Agencies that have decided under 
Recommendations B and C to acquire 
or release information in electronic 
form should define the appropriate 
roles of the public and private sectors 
In providing that information and re- 
lated products (including teiccom- 
munlcaltons facilities. Indexes and re- 
trieval software as well as raw data). 
That choice should depend on the rel- 
ative costs and benefits of privately 
versus publicly provided Information 
products. 

2. When choosing between publish- 
ing and a lower level of electronic re- 
lease of information, an agency should 
determine whether private sector pro- 
viders are willing to supply electronic 
products having features (e.g., user- 
friendly menus) that will give the 
public greater benefits or lower costs 
than  would electronic publishing by 

• When a statute mandalei electronic pub- 
ilililni, the agency would not have discre- 
tion to reitrlct publication to a paper 
medium or to a lower level of electronic re 
lease. 

•The prlcei for luch eleclronlc Inlorma- 
tlon would be determined under the general 
user fee ilatute. 31 U S.C. 9701. or under 
the FOIA. See OMB'i user (ee guidelines, 
reiuied In App IV to OMB Circular A-130, 
SO PRi274e(l>B5l. 

227 



127 

§ 305.M-10 

the •cency. When an agency relies on 
the private sector for electronic pub- 
lishing of agency Information, the 
agency should seek to establish by 
contract the nature of the products to 
be provided. 

3. When an agency determines that 
Its mission warrants new electronic 
means of acquisition or release of In- 
formation and the private sector will 
not commit to provide them at appro- 
priate prices, the agency should pro- 
vide them. If clearly Identified non- 
economic and economic benefits out- 
weigh the capital and marginal costs. 
Agencies should recognize, however, 
that there may be circumstances 
where the costs to an agency would 
suggest the wisdom of creating Incen- 
tives for the private provision of the 
desired electronic Information prod- 
uct—for example, the free use of 
agency-developed software. 

E. Determination of Costa and 
Benefits 

1. Agencies should take Into account 
the following costs In the declslonmak- 
Ing processes suggested In Recommen- 
dations B, C and D: 

(a) Capital costs to the agency of es- 
tablishing the product, and the proba- 
ble economic life and other use.^ over 
which the costs should be allocated; 

(b) Capital costs to Information con- 
sumers and Information providers to 
utilize the product, and the probable 
economic life and other uses over 
which these costs should be allocated: 

(c) The marginal costs to the agency 
of user access: 

<d> Marginal costs to users for ob- 
taining the information: 

(e) Marginal costs to electronic In- 
formation providers of updating the 
electronic Information: 

(f) Unrecovercd costs associated with 
existing government or private sector 
capital that would be made obsolete 
by the new product: 

(g) The costs of updates and up- 
grades in service levels or capacity nec- 
essary to permit Intended benefits to 
be realized at levels of demand expect- 
ed over the long term: and 

(h) Costs of changing to standard 
formats or of handling different for- 
mats. 

I CFR Ch. Ill (4-|.»9 Ediltwi) 

2. Agencies should take Into account 
the following benefits in dccistonmak- 
Ing processes suggested In Recommen- 
dations B. C and D: 

(a) Savings associated with eliminate 
Ing the cost of producing and main- 
taining existing paper products: 

(b) Savings to agencies and consum- 
ers associated with upgrading the level 
of Information release from ad hoc 
POIA disclosure to electronic dlKlo- 
sure In a public reference room: 

(c) Savings to agencies and consum- 
ers associated with upgrading paper 
public reference room disclosure to 
electronic publishing: 

(d) Increase In the number of Inter- 
ested person* having access to Infor- 
mation: 

<e) Improvements In the utility of In- 
formation for Its Intended purpose be- 
cause of Improved organization and re- 
trieval capabilities: and 

(f) Reductions in delays associated 
with transferring Information from an 
agency to eventual consumers. 

3. Cost-benefit analyses should take 
Into account POIA obligations, includ- 
ing obligations to protect trade secrets 
and other exempt Information. In de- 
signing electronic databases, agencies 
should corulder the types of FOIA re- 
quests likely to be received for data In 
the database, consulting with repre- 
sentative users when feasible. Insofar 
as it is consistent with agency mission 
performance, databases should be de- 
signed so as to facilitate reponses to 
POIA requests. A proper rule of 
thumb is that it should not be any 
more difficult to obtain Information 
under the POIA after automation 
than before. 

4. In some cases, effective design 
may require some sacrifices In elec- 
tronic POIA retrieval capability. In 
these cases, agency designers of elec- 
tronic databases and retrieval software 
should consider how POIA requests 
can be satisfied consistent with the 
spirit of the Act. Por example, an 
agency might choose to make raw data 
available to requesters In computer- 
readable form along with retrieval 
software, lo that requesters can effect 
their own retrievals. In other situa- 
tions, new electronic Information prod- 
ucts may reduce costs of POIA re- 
quests, to both requesters and agen- 
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elei. ThU would occur, for example. If 
Information were published or other- 
wise made accessible electronically In a 
public reference room, rather than 
provided only on paper In response to 
roiA requests. 

F. Exclutive Control of Public 
Information 

An agency generally should not 
grant a private party exclusive control 
of Its electronic Information or of the 
acquisition or release thereof. Nor 
should the agency Itself as a general 
matter maintain such control In the 
absence of a compelling public pur- 
pose. Where an agency has, and 
wishes to exercise, authority to enter 
into an exclusive arrangement provid- 
ing a private sector vendor with a pref- 
erential right to electronic Informa- 
tion, the agency should first consider 
whether the analysis suggested In Rec- 
ommendations B, C, D and E demon- 
strates that efficiencies can be 
achieved through such an arrange- 
ment. The agency should also guard 
against the possibility that the ar- 
rangement may be Inconsistent with 
Its responsibilities under the FOIA or 
may Impair the ability of the agency 
and the public to benefit from subse- 
quent technological developments. 

a. Technology Itsuei 
1. Agencies should use proven tech- 

nologies In their electronic acquisition 
and release systems. They should stay 
abreast of the state-of-the-art In all 
matters related to the electronic ac- 
quisition and release of Information 
and should t>e particularly alert to the 
need for up-to-date and effective 
access control and other techniques re- 
quired to maintain an appropriate 
level of security. 

2. Agencies should seek to base elec- 
tronic Information formats on existing 
standards efforts such as American 
National Standards Institute stand- 
ards on Electronic Business Data 
Interchange' before developing thelr 
own distinctive format definitions.* 

§305.8«-IO 

3. Whenever possible, agencies 
should u.^r public dntn networks 
rather than developing their own com- 
munications links for public fliers or 
consumers. 

4. Agencies should consider conduct- 
ing demonstration projects to experi- 
ment with evolving electronic Informa- 
tion technology. 

H. Electronic Participation in 
Administrative Proceedingi 

Agencies should experiment with 
electronic meaiu of providing public 
participation In rulemaklng, adjudica- 
tion and other administrative proceed- 
ings, while retaining a means of effec- 
tive participation for persons who lack 
the means to access the electronic in- 
formation system. 

/. Gox>emmtnt-\Dide Policy on 
Electronic Information 

1. A government-wide policy on elec- 
tronic Information Is desirable to 
afford guidance to agencies. Such a 
policy should articulate goals consist- 
ent with those expressed in the fore- 
going reconunendatlons. 

2. Congress should formulate the 
larger value Judgments necessary for a 
government-wide policy on electronic 
information.' These Include the roles 
of public and private sectors: who 
ought to pay for increased Informa- 
tion utility: and the level of funding to 
be provided by the government. 

3. Because agencies often are in the 
best position to apply the consider- 
ations identified In this recommenda- 
tion, Congess should normally defer to 
agency Judgment In selecting methods 
to Implement congressionally enacted 
policies when the agencies have of- 
fered rational Justifications for their 
electronic information program deci- 
sions. 

•These ttandards are currently deilgnst- 
tdts"X.13". 

•C(. Reconrunendstlon 76-4. Federal 
Agency Interaction with Private Standard- 

tcttlni Orianlzatlons In Health and Safety 
Regulation, I CFR 306.7S-4. 

' Stt. et-. VS. CongrcM. Office of Tech- 
nolofy Aueumenl, In/orming thi Nation: 
Fedtral Information [Huemination in an 
Eltclrontc Agt (October l»a«l. 
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J. National Instilule of Slandarda and 
Technology 

The National Institute of Standards 
and Technology should continue to 
work with the U.S. Patent and Trade- 
mark Office to advance electronic data 
storage and transmission technology, 
as, for example. Its work with high-ca- 
pacity storage technology, and should 
Inform agencies about commercially 
available products and services to fa- 
cilitate electronic acquisition and com- 
munications. 

GLOSSAXY 

Bulk form: Large quantities of data 
In nearly raw form, with little format- 
ting information or other added value, 
usually maintained and transferred on 
magnetic tape or cassettes or high ca- 
pacity optical or magnetic disks. 

Data product- A specific form of 
electronic Information, sometimes in- 
cluding data structures, indices, re- 
trieval software, and telecommunica- 
tions links. 

Database.' A body of information 
maintained in electronic form, from 
which parts can be retrieved electroni- 
cally. 

Dial-up: A form of electronic dis- 
semination through which anyone 
with a computer, a modem, and access 
to an ordinary telephone line can re- 
trieve Information from an electronic 
database. 

Electronic access: The lowest level of 
electronic release: the ability to obtain 
agency Information: communicating 
information to consumers. 

Electronic acquisition: Obtaining in- 
formation from the public electroni- 
cally: Includes electronic filing: sub- 
mitting Information to an agency In 
electronic form. 

Electronic disclosure: An intermedi- 
ate level of electronic release: making 
Information available electronically to 
the public at one or only a few places. 

Electronic dissemination: The high- 
est level of electronic release; using 
electronic means to make information 
widely available to the public at places 
where It Is used; same as electronic 
publishing. 

£<ecfronic publishing: Same as elec- 
tronic dissemination. 

1 CFR Ch. Ill (4-1-«9 frfitlon) 

Clecfronic release: Communicating 
Information to users In electronic 
form; a generic term that Includes 
access, disclosure, and dissemination. 

Hardioart: Computers and aaaoctat- 
ed peripherals. 

Public data nefioor/lcs.' Conununlca- 
tlons common carriers that aggregate 
small volume data communications 
and thereby reduce the cost of high- 
quality transmission of data. 

Retailing: Providing Infoi-matlon In 
a format different from that used by 
the government, or with accompany- 
ing analysis, aggregation or segregated 
subsets, enhanced search or retrieval 
capabilities, or otherwise tailored to be 
of value to specialized or Individual 
end users: also may Include distribu- 
tion components of electronic release. 

Retrieval: Extracting a part of a da- 
tabase and presenting it to the re- 
quester in a form understandable by 
humans. 

Smart forms: Interactive computer 
data acquisition programs that guide 
the filer in answering questions. 

Software: Computer programs or 
data. 

Wholesaling: Providing resellers or 
large end users information only In 
the form used by the government or 
only In bulk form. 

(M FR S20B, Feb. 2. 1S89I 

0 305.88-11 Encouraflng •tttlemenU bj 
protecting mediator confldentlalilr 
(Rccommendadon 88-11). 

The resolution of laiuei through negot*. 
tloni among the affected parties has long 
been recognized •* an euenllal Ingredient of 
the administrative process.' Settlements 
bring to bear parties' experience, foster ere. 
•tlve solutions, and result In futer decisions 
requiring fewer resources than formal lltlgt- 
tlon.  Most settlements  now  occur simply 

• As the influential Attorney Oeneral'i 
Manual on the Adminlslrative Procedun 
Act explained In 1947, 

(tlhe settlement of cases and Issues by In. 
formal methods Is nothing new In Pedersl 
administrative procedure. In Its Final 
Report, the Attorney Oeneral's Committee 
on Administrative Procedure pointed out 
* * * thai "even where formal proceedings 
are fully available. Informal procedures con- 
slltute the vast bulk of administrative adju. 
dicatlon and are truly the llfeblood of the 
administrative process." 
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throuch mi hoc netotlalloiu amont the law- 
men (or the parties. leneraUy on the eve o( 
hearlnc. The Administrative Con/erenoc has 
recommended that a<enclei adopt allema- 
Uve meani of dispute resolution ("ADR") to 
enhance necotlatlons and stimulate the pos- 
sibility of reaching acreement expcdltlouily 
vtthln the confines of the acency's author- 
ity and policy.' 

This recommendation seeks to encourage 
agency use of alternative means of dispute 
resolution by affording appropriate protec- 
tion to communications between the parties 
and the neutral In settlement negotiations. 
The Conference, of course, recognises the 
principle that decisions affecting the public 
welfare ought to be made In the open and 
subject to public and Judicial scrutiny, Nev- 
ertheless, since •ettlemenls are essential to 
administrative agencies, a careful balance 
must be struck between the openness re- 
quired (or the legitimacy of many agency 
agreements and the conhdendallty that Is 
critical If serulllvc negotiations are to yield 
agreements. This recommendation attempts 
to strike that balance, without thwarting 
open declslonmaklng. 

Moil ADR techniques. Including media- 
tion, nonblndlng arbitration, (acKlndlng 
and mlnltrlals.' Involve a neutral third 
party who aids the parties In reaching 
agreement that resolves the Issues In con- 
troversy. A skillful mediator can speed nego- 
tiations and Increase chances (or agreement 
by holding separate confidential meetings 
with the parties, where each party may give 
the mediator a relatively full and candid ac- 
count of Its own interests (rather than Its 
litigating position), discuss what It would be 
willing to accept, and consider alternative 
approaches. The medlatoi, armed with this 
Information but avoiding premature disclo- 
sure of Its details, can then help to shape 
the negotiations In such a way that they 
will proceed most directly to their goal. The 
mediator may also carry messages between 

•The Conference has repeatedly recom- 
mended that agencies employ ADR. Recom- 
mendation 8S-3 calls on agencies to make 
greater use of medlallon. facilitation, nego- 
tiation, mlnltrlals, and other "ADR" meth- 
ods to reduce the delay and contentiousness 
that accompany many agency decisions. 
t.g., Agenciei' Vie of Alttmativt Means 0/ 
Dlipufe Aeio<u(lon, 1 CFR 30S.88-3; Alter- 
aaflvet /or Reiolvine Oovtmment Contract 
Disputes, 1 CFR 305.87-11; Procedures /or 
Negotiatine Proposed Regulations. 1 CFR 
10682 4. 88-8: Negotiated Cleanup 0/ f/oi- 
srrfouj IVoste Sites Under CERCLA. I CFR 
108.84-4: Rtsolving ZHiputes under Federal 
Orant Programs, 1 CFR 305 82-]. 

•For brief deflnltlorts of these terms, tee 
the Appendix to Conference Recommenda- 
tion 88-1. lupro. 

9 305.M-n 

the parties, launch "trial balloons." and act 
as an agent of reality to reduce the likeli- 
hood of miscalculation. This structure can 
make It safe (or the parties to talk candidly 
and to raise sensitive Issues and creative 
Ideas. In non-blnding arbitration, mlnltrlals 
and factflndlng, the neutral may play a dif- 
ferent role from that of a mediator, because 
he may Issue a tentative decision that Is 
then used as a basis (or negotiations, but all 
o( these neutrals have the common charac- 
teristic o( helping the parties negotiate an 
agreement. 

With all o( these neutrals, many of the 
beneflU of ADR can be achieved only l( the 
proceedings are held confidential. Confiden- 
tiality assures the parties that what Is said 
In the discussions will be limited to the ne- 
gotiations alone so they can be free to b« 
(orthcomlng. This need eitends to the neu- 
tral's materials, such as notes and reports, 
which are produced solely to assist the neu- 
tral In the negotiation process and which 
others could misconstrue as Indicating a 
bias against some party or Interest. This Is 
why many mediators routinely destroy their 
personal notes and drafts and return all 
other materials to the parties. Moreover, If 
the neutral were to testify In a sut>s«quent 
proceeding as to what went on during the 
negotiations, his neutrality might be de- 
stroyed The ADR process could be Jeopard- 
ized because one party or another Is likely 
to (eel disadvantaged Also, the parties ould 
Justifiably (eel their confidences might be 
threatened. All this would certainly Inhibit 
future participation by parlies and neutrals. 

Limited protection (or settlement negotia- 
tions and work product developed In prepa- 
ration for litigation is provided by Rule 408 
of the Federal Rules ol Evidence and Rule 
28(bl<3l of the Federal Rules of Civil Proce- 
dure. However, uncertainties as lo their ap- 
plication—not to mention the elfecls on 
confldenllallly of the Freedom of Informa- 
tion Act—may raise obstacles to protecting 
communications with ADR neutrals in fed- 
eral agencies' disputes. As a result, many 
stalutei. rules, and guidelines have explicit- 
ly provided (or some degree of confidential- 
ity of medlallon and similar materials. 

The Administrative Conference takes (he 
view that maintaining confldenllallly of set- 
llemenl discussions Is consistent wllh the 
principles underlying the FOIA. Rule 408 of 
the FRE. Rule 26(b)<3l of the FRCP. and 
the work product doctrine. To encourage 
the use of ADR In negollallons. the recom- 
mendation contains a model rule seeking lo 
protect the communlcailuns beiwern the 
neutral and the parlies or other partici- 
pants In the course o( the negollallons as 
well as the neutral's own notes and Impres- 
sions It does so In recognition thai the me- 
diator will virtually never have Intormallnn 
or evidence thai Is not shared by at least 
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one other person, excepting of course the 
neutral's own notes, recollections, and Judg- 
menls. The rule does not address (1 < when 
meetings or negotiations should be held In 
public session, (2) what Justification should 
be prepared to support any agreement 
reached, or (3) what Information should be 
available from a party to the negotiations. 
The rule covers oral communications or ac- 
tions that are related to a settlement pro- 
ceeding, as well as documents that are cre- 
ated specifically for the negotiations or 
other, previously existing documents that 
are furnished to the neutral In confidence 
by a participant In the negotiation. The re- 
strlctloiu on the neutral's disclosing Infor- 
mation from the negotiation are nnl cate- 
gorically absolute, being subject to several 
narrow exceptions that deal with extraordi- 
nary cases. Finally, the model rule does not 
attempt to Impose Its terms on all parties 
for all Issues: they would be free to vary the 
terms for their particular negotlatloru. 

RECOMMENDATION 

1. Agencies that use the services of 
neutrals In settlement proceedings: 

(a) Should explicitly Indicate that as 
a matter of policy they will not seek to 
discover or otherwise force disclosure 
of a neutral's notes, memoranda or 
recollections or of documents provided 
to the neutral In confidence In the 
course of settlement negotiations: 

(b) In arranging with an Individual 
or organization to serve as a neutral in 
settlement proceedings, should Include 
a provision in any agreement with the 
neutral that 

(i) the agency makes no claim tu the 
neutral's notes, memoranda or recolle- 
citons or to documents provided to the 
neutral In confidence In the course of 
the settlement negotiations and 

(ID that such material is outside the 
scope of the agency's right to any data 
developed pursuant to the agreement: 
and 

<c) Should adopt a procedual rule, 
consistent with the model rule con- 
tained In the appendix below, for ail 
cases where the agency itself Is a parly 
to the negotiatlor^s or where private 
partirH are nrgnliatiiig lh<t resulullon 
of an Issue in controversy concerning a 
statute, regulation, or policy adminis- 
tered by the agency. 

2. The neutral, including a neutral 
(as  defined  in  the  model  rule)  who 

1 CFR Ch. Ill (4-1.89 Edition) 

serves as a presiding officer.* should 
carefully segregate, and identify u 
settlement documents, all materials re- 
ceived or developed during the course 
of a settlement proceeding, including 
any retained following its conclusion, 
so they will be used solely to assist the 
neutral In working to settle the Issues 
in controversy, 

3. Agencies should Interpret the 
FOIA, Rule 408 of the Federal Rules 
of Evidence. Rule 26(b)(3) of the Fed- 
eral Rules of Civil Procedure, and the 
work product doctrine to avoid disclo- 
sure of settlement communications by 
neutrals serving In administrative set- 
tlement proceedings. 

APPENDIX 

Model Rule 

ixxx.l   Introduction; Encouraging 
Settlement: ADR Techniques. 

(a) To facilitate a vigorous enforce- 
ment program and expeditious admin- 
istrative decisiorunaking, [the agency] 
encourages the resolution of Issues In 
controversy through negotiations 
among the affected parties. Voluntary 
settlement processes within (the agen- 
cy's] statutory mandates and existing 
policies can produce decisions more ef- 
ficiently than traditional procedures, 
and often yield decisions that are 
more effective than those reached 
without the concurrence of persons 
with firsthand Involvement. Settle- 
ment agreements thereby enable the 
agency and the parties to accomplish 
their goals with expenditure of fewer 
resources. 

(b) In addition to unassisted negotia- 
tions among the affected interests, al- 
ternative means of dispute resolution 
("ADR") can aid the parties In reach- 
ing agreement In appropriate cases. 
These techniques Include facilitation, 
mediation, minltrlals. factfinding. and 
non-binding arbitration. In each, a 
neutral third party helps the parties 
reach a voluntary agreement. (The 
agency) vncouragci the uite uf these 
ADK processes as part of Its policy fa- 
voring settlements. 

• See, e.g.. Recommendation 88-5, ^^ency 
I'le ofSelllemtnl Judgea, 1 CFR 30S.88-S. 
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(c) The voluntary settlement of 
Issues In controversy through a dis- 
pute resolution process requires Integ- 
rity, objectivity, and fairness on the 
part of the neutral and of the process 
Itself. Moreover, the parties must feel 
free to discuss the dispute with the 
neutral without fear of being dlsad- 
vantaged by the negotiations. (The 
agency] takes the position that the 
public policy favoring voluntary reso- 
lution of disputes therefore requires 
that the neutral not reveal, either vol- 
untarily or through legal compulsion. 
Information learned in confidence 
during the negotiations. To encourage 
the parties to negotiate, this rule 
enunciates an agency policy seeking to 
protect the confidentiality of settle- 
ment negotiations involving the neu- 
tral. 

%xxx.Z   De/initiom. 
As used In this rule: 
(a) "Issue In controversy" means a 

question that Is material to a decision 
Involving a statute, regulation, or 
policy administered by (the agency] 
about which persons who would be 
substantially affected or the agency 
disagree. 

(b) "Settlement proceeding" means 
any process, such as facilitation, medi- 
ation, mlnltrlal, factflnding, or non- 
blndlng arbitration, that Is used to re- 
solve Issues In controversy by agree- 
ment of the parties in which a neutral 
serves, whether or not administrative 
or Judicial proceedings have been Iruti- 
tuted. 

(c) "Neutral"  means an  individual 
who with respect to the Issues In con- 
troversy- 

ID Is not a party: 
(2) Does not have any official, finan- 

cial, or personal conflict of interest 
unless such Interest has been fully dis- 
closed In writing and all parties agree 
that the individual may nevertheless 
serve as a neutral: and 

(3) Works to aid the parties In arriv- 
ing at settlement of the issues In con- 
troversy through agreement. 

(d) "Sclllemcnt communication" 
means any oral or written communica- 
tion or conduct made In confidence 
and In connection with a settlement 
proceeding by any party, neutral, non- 
party participant, or other source of 

§305.S«-1I 

Information relevant to the proceed- 
ing. 

(e) "Settlement document" means 
any written material that is— 

(1) Prepared for the purpose of. in 
the course of. or pursuant to a settle- 
ment proceeding. Including memoran- 
da, notes, and work product of the 
neutral and the parties, or 

(2) Provided to the neutral in confi- 
dence for purposes of the settlement 
proceeding. 
An agreement reached as a result of a 
settlement proceeding Is not a settle- 
ment document unless the parties 
agree In writing, and the law allows, 
that It shall be regarded as such. 

(f) "In confidence" means with the 
expressed desire of the source that the 
Information be kept confidential or 
provided under circumstances that 
would create the reasonable expecta- 
tion that It will not be disclosed. 

(g) "Party" means a person or entity 
whose dispute Is the subject of the set- 
tlement proceeding, including repre- 
sentatives of such a party. 

(h) "Non-party participant" means a 
person or entity who Is not a party to 
the dispute but who participates in 
the settlement proceeding, such as by 
providing Information, analysis, 
advice, or views. 

9 ixi. J   Applicability of the Rule. 
(a) This rule applies to any settle- 

ment proceeding whether or not (the 
agency] Is a party If the parties com- 
municate with the neutral under cir- 
cumstances that reasonably Imply 
that the parties expect that the com- 
munications will be held confidential. 
Prior to beginning substantive negotia- 
tions, the parties may 

(1 > agree that this rule docs not 
apply to their negotiations or 

(2) modify the terms of this rule by 
agreement In which case that agree- 
ment will prevail to the extent it Is au- 
thorized by law or Is otherwise consist- 
ent with this rule. 
So that the neutral can decide wheth- 
er he wishes to serve under those con- 
ditions, the parties shall so Inform the 
neutral otherwise prior to commencing 
settlement proceedings. If they fall to 
do so, this rule shall apply. 
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(b) ThP provliilona of the riil<> Inkc 

effect when— 
(DA peraon has been specifically re- 

quested or accepted by at least one 
party to 

(1) serve as the neutral in the settle- 
ment proceeding, or 

(II) discuss the potential of conduct- 
ing a settlement proceeding, or 

(III) contact other potential parties 
to determine whether It would be ap- 
propriate to convene a settlement pro- 
ceeding to resolve the Issues In contro- 
versy; 

(2) The other parties with whom the 
neutral has contact knows that he or 
she Is occupying the role of a neutral; 
and 

(3) They communicate with the neu- 
tral In that capacity. 

(c) The rule does not address— 
(1) The extent to which a party may 

disclose settlement documents and 
communications either voluntarily or 
In response to discovery or legal proc- 
ess: or, 

(2) The Information that Is required 
to support a decision or agreement 
reached In a settlement proceeding. 

ixxz.4 Neutral Impartiality and Con- 
fidentialilv o/ Settlement Negotia- 
tions. 
(a) A neutral shall not voluntarily or 

through compulsory process disclose 
or testify concerning settlement com- 
munications or settlement docum«>nts, 
unless— 

(1) All parties to the settlement pro- 
ceeding and the neutral consent in 
writing, and if the settlement conunu- 
nlcallon or document was provided by 
a non-party participant, that partici- 
pant also consents In writing: 

(2) The request is (or a settlement 
document that was provided to the 
neutral In a public meeting or Is other- 
wise already In the public domain: 

(3) The settlement document is re- 
quired by law to be made public, but 
only If It Is not available from '.he 
person who prepared it or from any 
other source; 

(DA court determines that there Is 
a need (or such testimony or disclo- 
sure. The agency takes the position 
that any such determination should be 
pursuant to a finding that the need 
(or disclosure to— 

1 Cn Ch. Ill (4-1-89 Edition) 

(I) prevent a manifeal liiJUHtlce. 
(II) reveal a violation of law, or 
(III) protect the public health or 

safety Is of sufficient magnitude In the 
particular case to outweigh the integ- 
rity of settlement proceedings In gen- 
eral by reducing the confidence of par- 
ties In future cases that their commu- 
nications will remain confidential: or 

(5) The settlement document or 
communication Is relevant to the reso- 
lution of a dispute between the neu- 
tral and a party or participant, but 
only to the extent that the document 
or communication Is used for purposes 
of resolving that dispute and not any 
Issue In controversy In the settlement 
proceeding. 

(b) If a demand, by way of discovery 
request or other legal process. Is made 
for disclosure by the neutral of a set- 
tlement document or communication, 
the neutral shall make reasonable ef- 
forts to notify the parties and any af- 
fected non-party participant so that 
countermeasures may be taken If de- 
sired. 

i zxz.5   Agency Recorda. 

(a) The agency makes no claim of 
control or ownership over the notes, 
memoranda, and other work product 
prepared by a neutral or by his or her 
staff In connection with a settlement 
proceeding. 

(b) The agency takes the position 
that settlement documents and com- 
munications are not agency records 
solely on account of their having been 
received by the neutral during a settle- 
ment proceeding; a document or other 
material that Is otherwise an agency 
record remains as such. 
(54 FR i3l2. Feb. 2. I9S9] 
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(odenl rwfulretBcnts b^ localized canwre. 
lnl0n»*djanM aod. liuTvatlogly. pMr iwlew 
ortaaintiooa (mOa). 

Tbe PRO ayttvra ww creaud ia 1M2. ll U 
nwda up ofrtat^ artda. Phjniaas-ooatroUcd 
ottanlxitSaQa uDfter ladlvtdaal oootncta tirith 
tba DcpartBMmt of Htahh and Honan 
Scrvfoe* (KHS^ TbcM eootnctt an 
ncfottatod ponuatrt to • fcncnl contrvotual 
'^oop»-ef-Warii'' ptoouipalad by KHS arwy 
thtw r—n. PROa an ddafatsd a nanbar of 
tBiportaai raapooaiUlitiaa uukr the M«lx:an 
•yalcffi. Th«y identify vubataodanL 
mn*ot***rf or Inapprophal* acfvlcea 
rmdend to Madioan beocficiafica. and 
ovence aducatloa and oomdtv* actlena tor 
nhatandard pravldcn (c^ hotpitala) and 
Bicdtcal practlUoBcn. They al«o nconmcnd 
to KHS thai n aancUoo provldm and 
practitlonen whtB they fisd vcrlowly 
InprDpcr pnctlOH. d«ny Madican payment 
for Inappropiiata or unnacaaftary aarvicn. 
and protect the n^U of broaTioartaa. 
!Thu r«coiiiis«ad«tloa follows tha 
•ugge«tion in«de in Reoainm«DdaUoo W-4 
that the PRO prognis wt« dcwrv-tng of 
huihef •tody. It ncon^te* the evolutlanary 

, nature of the PKO'a role In Medtcan. and the 
I admtniairaiivT difAculttea poaed for KHS in 
ovet-Mciog thu decentraUxad program— 
capecialiy itnce new teytaUtirv dinctiona 

• aflcctiOf tha profran appaar reguUHy. often 
• contained m yeat-cnd omnibui budget 
' recoDCiltatJon acU Nevenhcleaa. tha 
j Confennce urgei the DepartmenI (and. 
j when necetMTy. Conpvaa} to make charge* 
deai^ned lo improve the acceiiib^hty of PftO- 
nlaied polictei. the faimeaa aod rtmuwaa of 
PRO aanctjona Impoaed on provider* and 

• ACUSIUoMKaaoiUlMsW-a.A«Ml«Gar« 

pracdbonen. and the aflectivenraa of PRO 
aafesuardi (or bcneBdarr rl^ta. 

In Pantfnph A of the ReconimtadatiaA. 
thaCoofmnoa urfM aevtral enhanoimaMa 
of KHS* camnt practioci In diaacoitaMtla^ 
making acceaaibla. and aobcitlng ccouofali 
on. PRO progrtoi gaJddinea of fcnartl 
applkablltty. tnduding tb« acopaa of weilu 
manualL and the crilcrta and oorma aaed lo 
rvaluala medical can. Paragraph B laaha to 
procnoi* Improvemctita in the PRO^a aaaiywd 
daty of Invaaliflating complaint* by 
beoefiaarltt. and «r|ea Congnaa to allow 
PROa to Ed hi roaponae lo or%l complalnl:. 

Paragnph C reoommcoda tnTtforattng (fct 
procaaa of invattigating and adlvdicatiag 
aancthMH tgilim baahh cm pracHtloaan 

j and provldcn cbaigad wid) vtolattODa of their 
obltgaUona mtdar tha Medkxn prnfraBi The 
ovnot aanctioti pnx»«a begtna when a PRO 
(iva* formal aotioe to the practiooar or 
provider tnvoivad tha I ll cooaldan that poor 
quality can may hsv« be«Q leodeiad or rfMl 
other vioJadona have occurrad. The PRO la 

' raqahad to hava at leatt one qoJte fomalted 
maating with 4M pracHtkioar or provider to 
dlacaaa tha ilUgatlOBt thil the can nndertd 
ailhar "UOtd In a avbataotla] number ol 
caaaa asfaalanttaBy to oomj^y" with tha 
atatotan' ooilgattoaa to riDder propar 
medical oara. or "poaaty aad fUgnmtly 
violated tuch oM^tlons in one or mart 
toalancea." 42 USC 113Z0c-6(bl. (ta dM 
former type of caac at leaet two meattpg* ai9 
repaired.] It after tha meatln^ the PRO 
bebcva* that vtoUttona hav« occwnd. H 
rooommanda ta the KHS Office (rf tawpcctor 
CcoanI (OIC) that a aaiM»oo be tanpoaed 
either ta the form of as rxdnaloa from 
partidpattoa ta the hiadican preyrmm for 
aomc period of tlma, or a dvU monetary 
penalty of no mon than the amount of the 
coat of medical^ Impraper or unnaoeaaafT 
aervtoea. tf the OIC agraaa that vlolatlona 
have occurred, and ta addiboo ^di that the 
pracHllaas or provider la miwUhog or nsabla 
to comply artth the ohligatunu lo render 
proper can. the OIC may Impoee one of these 
aanctlooa tf the aanctioti li exdunoc II 
become* effective Rftecc day* eftct notka.' 
The aeoctioa ti appealable to an ALJ. then to 
the Appeal* Coundt tudicial review la 
eobaequcnily available. 

Tbia recommendation aeck* toWlanoe the 
vital tniereat ta protecting the health and 
aafrty of program benefkiaric* and the need 
to eaa«m ftlmeaa to the accused provider or 
pnctiboner whoae livelihood ta al ataLe and 
whoa* »arvica* mjgbl be ii««dad The 
Coofarence urge* that the curreni PRO 
aancUon proce** be •tnaokltned. ll alao mgee 
thai alt providen and practitioner*. DM |uat 
aome. be pemitied to seek • stay of as HKS 
order lo exclude them trota the Medican 
prrjgTam. lo a proc««dinA akin to that of a 
temporary nstratmng order at the 
adnuni*tratjv* law tudge sdtwdtcatlon alage 
of thai procaaa. However, the burdea would 

• OrtAis pr*ct]'i«nrri tn rMrvl crcti arv 

OIC pnMl Dur Ihc ^rtmnonci wvuld pow • 
"arrio^M n»V~ lo propus brAcf)aar>«B d «! 

•4n>iUilralr«« ap^al 
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•MlUeMi MquJrMaMi af proving ilMt lb* 
practttkwwr mr provider it unwUl^ or nnaUc 
lo eoapiy wiih ttm obbtstiena lo providt 
^••bijr can. TW ofloaBti or owcnittiw. 
which IM*« bcMi fauBrf boA by pMn (P(tO>) 
Mid ngotatora (OIC) to be n^taaiial or 
ftm «Bd flafruit aUvw}) Mrv« M 
indicalata of inabQily or •nwilllofiwu to 
c—ply. IhMkf tbc cwmi Uw. bcfor* 
•xdarfiag • prp>Mir or practiiiooef on the 
bMi* «l Ihaat flndlagik Iba fovnwMui sHMi 
bear aa additlowiJ avldantiaty Urdeo that ia 
Inappraprlala lor tUa typa ef prDeaadia«. It 
•MHt prove wbai aoiiNBta w a •ptoUadva 
nagatl^a—(hat vioUlors wouU ba onvriRiog 
•r «uble to comply with th< Uw In the 
fatvc. Tbc appa/aot laaull erf dur avidantiary 
la^aiaananl baa baaa lo eUIl Ibe WtUtkm of 
axdMtai procccdliifi •gihirt provldaa aad 
practttooBW* arho art provtdint laipropar 
car* or otherwlaa yioh»a$ ibe law. FWtbar, 
Uia Coafcrcnoa lacoaiandr IcgiaUUva 
chanf«o to provida (oraeanlncful civil 
moiwy panaltiaa. aa wall ai for Iba aaraiM 
aaaction of axJudiOf provtdar* mad 
practibonan Crora uc yrograa. Il abould ba 
•alad &at tbe Conlmaot viawi tbe cbanfta 
ta tfka aMBCtwa procadarr oooUinad ta tMa 
parayr^b aa a •nifladpaduve. OM Ibat In 
H» prwaani form balaaoea cBwn»ctim loiataau 
b«rt Ihal will baooBW ^ibalrocad if any ooc 
aigaificanl portion wara aM ka ba aocaptad 

Pancr*!^ 0 QtW^ cfcangM n Iba PRO 
alatato and rtfuUtioaa lo aoaura Ibat 
baBefioariei ara bailar inforaicd of their 
rfgbia lo appeal dadrioaa fi?fsirntii^ tbair 
Udt of oovcrafa or ifiacbaqi* fam a boapilal 
or atbar facility, aod ^t ttwy wtfl pol ba 
diadkarfcd enUJ aucfa appeab are leaolvad. 
hragraph E coven iba PRO'> role la denialt 
af poy»en( (or care drtcnuiwd to be 
lumeoeuary. aubatandard or rendarad lit an 
Iwappropriaie aaitinc. Il racoamcada that 
IIHS inplcraeni to fiflal ralaa IMS la8>ilatk» 
conccnuns PRO deniab tor aabauadard 
care * It also urge* HH5 lo anend Its raleo lo 
rmjaira that PRO* not aiaVe any finil 
daciaiona aflectins paynenl wllhoal 
adequate rwtew by •adical praetittoncn 
wbo arc qualified bi At relrrani ama. 
FmaBy. rsratpraph F «fa« KKS to Uka steps 
to pctanil PflOa to shve WormaiMn widt 
prondat bcilittaa aad atate aMAcal boards. 

A. Pubticalion oad Diueatiaolioii of 
PnO Proftrotn Cuidthnes. 1. HHS ahould 
cfthance its cuircni pracijca of 
pobliafaing and disarminalmg aU Peer 
Review Orgamxalion (PflO) program 
rules having a iubstanlial eilec! on 
^nyvidcra. medical practitioner* and 
beneficiarica by ubag the following 
tiepa: 

(a) Nottca-and-cBiaaai procadafaa 
sbould be used for niliwalitt txcapl 
when the agency for good cauae finda 
thai notice and public procedure thareoa 
are Impracticable, unneccaaary. or 
u>ntrary lo the public inleretl-* 

(bj Propoaed PRO "acopea of work" 
and any generally applicable 
modirications or tnterprelatioos of the 
responsibilities of PROs durinf a 
conlracl cycle ahould be publiahad In 
the Fadaral Re^star and diaacmiDaled 
lo relevant interest groupa. Intcreated 
parties should be allowed X-45 daya of 
commenting, unless explicit 
Congressional deadUnea would be 
contravened thereby, or nnlest there ia 
good cause for immediate 
implementation. 

(c) HHS ahould make PRO contracta. 
manual inilructioiu. and other 
guidelines of general appbcabiiity 
regarding the PRO program readily 
available lo the public at convenient 
locations. Including social aecuhty 
orTiccs. HHS should publieh an a^datad 
list of such materials in tbe Federal 
Register at least quanerly. 

2. HHS should encourage ntOa lo use 
outreach and cortaensus-building 
techniques analogoiu to negotiated 
rvlemaking when they are developing 
criteria and norms for PRO review of the 
quality, necessity and appropriateness 
of medical care.* HHS ahould further 
encourage PROs to make theae criteria 
and norma cotisjslent nationwide 

B, PRO Investigauona of Beneficiary 
Complaints. 1. Congress and HHS 
sbould coordinate the system of PRO 
review of benefidary complaints 
concerning quality of services with other 
federal and state regulatory schemes. 
Initially, priority consideratioo should 
be given lo complaini investigations in 
the hospital seiung. where PROs have 
the most expertise arnj where 
alternative means to invcttijate 
com[?l3ints arc least svallable- 

^ Congress should amend 42 MSC 
1120c-3(aK14] to permit PROs to 
Investigate and otherwise aci on oral 
complaints concerning the quality of 
ser\iccs. Until It does so. Hi IS should 
require PROs to receive such oral 
complaints from benericianes or 
witnesses, and reduce them to writing, 
before acting on ihem- 

3. HHS should require PROs lo use 
Investigative techniques that, so far as 
may be fcaaibte. protect from disclosure 
tbe identity of compLainants who do not 

*SMACtAllMMMMnd'lTCMa3-2. Th^-C^'J 
Oivi*' t^tmpiiof front APA Xulraviint 
jueuifMkenu. t cni I m a>-z. 

*SMACUS>t«c(MM«n4«iMMMs:^ as^ 
SiwJ^H lor NtfolielHifl I>O»»HI1 RrfUatmna I 
OH 13Bsa2-4. sa-s 

expreasty artd vohmianly eonaaat la 
such disclosure Where the identity of a 
complatnanl wbo desires anonymity 
caniu)t be kept confidential Ihe PRO 
should give the complainant the option 
of withdrawing the complaini in lieu of 
disclosure, although Ihe PRO may al its 
discretion continue lo investigate the 
underlying problem. 

4. HHS sbould amend the PRO Scope 
of Work to conform to the 1886 Omnibvf 
Budget Reconcile*ion Ad by requiring 
PROs lo Inform beneficiaries fi'lly 
regarding the Tmal disposition of all 
complaints, whether Involving provider* 
or practitioners. PROs also should be 
required promptly to inform providers 
and practitioners of the final disposition 
of investigations involving them. 

6. HHS should establish guidelines 
and a significanlly more expedited 
schedule than the current several-moath 
process for PROs lo complete initial 
invesligationa of complaints of 
potentially life-threatening quality 
deficiencies- HHS also should establiah 
procedures for receiving and acting on 
requests for intervention in caaes where 
PRO* do not process complaints on a 
timely basis. 

C Sanctions Against Prwiden or 
Practitioners WAo Move Provided 
Improper or Unn^cesiory Services- 
Ccmgreas should streamline Ibe sanction 
process by taking the following 
interrelated steps to promote heightened 
enforcement white preserving fairness 
to Ihe accused provider or practitioner. 

1. HHS should seek to ensure greater 
uniformity among PROs through training 
and the development of a modiel 
sanction referral form. To preserve 
needed healthcare resources. HHS and 
the PROs should continue lo emphasite 
education and corrective action rathar 
than sanctions as the primary means of 
addressing quality problems. HHS 
should also amend its rules (a) lo 
require that once a PRO determines that 
there is a quality problem for which a 
sanction is the appropriate interventioa. 
it immediately start the aanction 
process, and (b) to provide that 
ordinarily, there will be only one formal 
Reeling between the PRO and the 
accused provider or practtttorver after 
Ihe sanction proceeding has been 
initialed. 

2. Congress should amend the PRO 
statute to offer all providers and 
praclilionera (urban arvd rural), upon 
their receipt of »n HHS notice of 
exclusion pursuant lo 42 U.SC- 1320c- 
&(b}. the opportunity for a preliminary 
heanng and decision. Such a proceeding 
would be conducted by an ALJ on the 
iksuc of whether the provider or 
practitioner would pose a serious nsk lit 
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patienu during the p«nd«ncy of th« 
f ubtequcnt AL] proceeding on the 
mcriU of tbe cxcluilon. The pnUaiinary 
hearing would be in Ihe nature of a 
temporary reitraining order proceedtng. 
and would arise and be conducted 
according lo the foUowirig procedurei: 

(a) If. wilhtn 10 daya ofreccipt of 
notice of the exclusion, the provider or 
practitioner appeiiU ihe decttloo of the 
HHS OfTic* oflntpector General (OtC) 
imposing an exclusion. • preliminary 
hearing OD the "serioui risk" ttsve 
ahouid take place before the excvulon 
take* effect 

(b) U the provider or practitiooer 
ulablisbes at the prcliodfuiiy bearing 
that conimued participation in the 
Medicare program pending the ALj'i 
dectaior. on the underlying appeal wilt 
not pose a aerious risk to patienu. or 
thai aucfa participation can be restricted 
to preclude such risk, tbe HHS exdiuion 
order sbaD be stayed or roodified by the 
AL] until the AL] issues a nn«l decision 
OQ iKe meriis of the exclusion. 

(c) Tbe AL) must render the 
preliminary decision on the "serioos 
riftk" issue as quickly aa poasible bat 
within oo more than 30 days after the 
filing of the appeal, and a final decision 
OQ the exclusion within a time period 
raflecttiig asstgmneni of the highest 
priority to the adjudication- 

X Congress should retain the 
requirement In 42 VS.C 1320c-^b)t11 
that aanctions be based oo 
delerminations thai a practitioner or 
provider has either (A) "failed in a 
aubsianiial number of cases 
aubttantially to comply' with statutory 
obligationa to render appropriate and 
qualiiy care, or fB} "groaaty aod 
flagrantly vioUted such obllgatioiu lo 
one or mor« Instances.' However. 
Congress should eliminate the separate 
and additional requirement in 42 U.S.C 
lazOc-Sfbld) that the OIC must 
determine Ihe provider's or 
practitioner's "unwillingness or lack of 
ability subslanlially lo cDrnply** with 
program obligations before imposinfi 
•aoctions on the provider or 
practilioner, 

4. Cuncnily the PRO otatute |42 \JS.C 
1320c«5[b)(3)] limits moociary 
penalties to "the actual or eatimated 
cost of *  *  * medically improper or 
unnecessary- services " In order to 
provide for a wider range of sarKtions. 
Congress should amend the PRO statute 
lo allow the OIC to assets a subslanlioJ 
Civil money penally for each violation 
agMinsi providers and pnicliiioners who 
are found to have grossly and nogranliy 
violated their obligations on one or more 
occasions, or to have substantially 
tioUied such obligstiooa in a 
substantial number of cases- The OIC 

ahoold be given the discretion to impoae 
suck Booetary penalties In addition to 
ao cxdusion where appropriate. 

X HHS should assign PRO sanction 
coses lo ALJs attached to the 
Dcpartoiental Appeals Board (who 
curartly hear other sanction cases in 
Ihe Dspartment} rsther than to Social 
Sacmty AL)s. as is the current practice. 

D- Notice to BeneficioricM of 
NotKOveroge. 1. Congress should amend 
42 US.C f 1320c-3(e|(3) to assure that 
boepilalfzed beneficiaries who appeal 
the boapltat's notice of noncoversgc by 
noonof tbeday following receipt of the 
Dotkc. should not have such coverage 
disootf Imied until the PRO rules on their 
requni for revlew- 
I HHS should amend tbe PRO 

regulations to assure that, at the time a 
hospttol informs benenciaries of Its 
deciaioD lo discharge them or of Ihe 
diacantinuance of coverage, Ibey are 
InluiBed of their dischar:ge appeal rights 
under Ihe PRO program. 

E Tkc nottcc of a right to appeal 
ahesid be on a form drafted by HHS 
(ilcvdoped in consultation with 
beaeSdary organizations and other 
inlerested parties], and should Include a 
coacaae and easily understood statement 
of Ihe basic beoefldary right to a no- 
babibly appeal to Ihe PRO. If the current 
ayalea of separate appeal tracka 
(dcpeading on whether the hoapilal and 
attcoding physician concur or not) is 
retained, separate notices should be 
gins lor each track lo avoid the 
confusion caused by a notice that 
describes multiple procedures. 

E PKO Dem'aJt of Payment for 
SuAsAindbM or Unnecessary Core. 1. 
HHS should proceed expeditiously lo 
final nileraaking lo implement PRO 
aullKirily. contained in 42 U.S.C 
I lX20c-a(a)[2). lo deny payment to 
practitioners or providers for care that 
doe* not meet professionally recognixed 
staadards. 

2. HHS should require by regulation 
that nOs not mske final utilization 
review denials (denials of payment for 
care dul hat been determined to be 
unnecessary or rendered in an 
ioapfwopriaie setting) until a proposed 
denial and the response to It by tbe 
aflecled provider or practitioner have 
been reviewed by at least one 
practitioner qualified by professional 
Irainiag and experience relevant to the 
msllers in controversy. Although HHS 
shoald at a minimum apply Ihe same 
standard to reviews of denials of 
payment for failure to meel professional 
standards of care. It may be appropriate 
in this conlexi to require that the review 
be petiormed by a physician practicing 
in the Same care specially. 

F. PRO Sharing of Information. 1. 
HHS should iasua BtO aaoual 
instritctiona and anend Iba Soopa of 
Wori tn order lo Implement the 
Congressional mandate requiring the 
sharing of information among the PROs 
and state medical boards and licensing 
authorities regarding practitioners and 
providers who violate quality standards. 
and should modify It* current 
confidentiality and disclosure 
regulations lo require that a copy of any 
PRO Gna] sanction recomnendaUoo ba 
provided lo such bodlta. HHS thouM 
explore the fessibfUty of indodii^ 
sanction recommciwUtioas In tbe 
National Practitioner Data Bank. 

2. Htfi should amand PRO regulations 
to require PROs lo share with hospitals 
Information about confirmed vit^atioiu 
of quality of care standards involving 
doctors on the stafZs of aacfa hoapiuU. 
including the contants of corrective 
action plana- 

An Increasing ownbcr of p>wbl«aw la IIM 
BanafenMitl of govcreakeBi oootracts at* 
now rafefT«d lo Uwyars. actOBntonls. and 
iudgM for r«solu(loa. Thii acoeterallng trend 
hsi tended lo deempbasiu itw reaponolbillly 
of tb« agency coalracting oflkers. wlio (In 
rnosi afvndcs) have traditleoatly played a 
kay role Ifi the proeureiDsnt prooni. 
Including dispvie handling * Many 
GOnirsctlni oflkers (~i:X>«'') lodsy ar« subjoci 
lo reslrictivt regulation! sod CJOM oversight 
thai COB inhibit tMr wiUif^neas to n«no(ial« 
selllcnenii For this snd other nssoos. many 
cetet proccvd to oecdlesi liligstion thai srs 
In fact luscepiibie lo prompt, dlrecl 
revolution by COs at an early sugr WIMA 
parties sf« often lesa cntrcndwd and more 
congiianl of program interests * 

* C«Jt«*BC* aicgw«»id*»»w» BT-ll- 
A/irmatiwr* fof ltt*ohiii$ Ccr*rn»ei>t CoiMfoet 
Divwrt. ] CTH I VAST-n. itMoitw* OTW aipwi 

'^W di*put« Itandltnfl •ytirm e*t«t>luhed by lh« 
CariitfX Dttpwict Ad teguia «nih tlw oonlrvctiqf 
onkaf (~CO~ 1 an M**"7 olTkial aiKMr hnciMn U 
le pnlT' into and adBuwai^ frntiwanl csMrvcla. 
AD» datm anMni OHI «f a coAiracl la M b» 
pteacnicd LO ito CO TW CO baa a dual ral« w 
wprtwpi ibe |o>'«TMMtii •* a pany •» ihr aamuma. 
b«l alao to Aakc Intiiat dnrtivaa on CUIIM twbiKt 
i« carum pracadoral lalafuarda. If ih* dic^ic w 
no! aMcabt> rraolvcd. Ittc COA r«qgir*« KM CO to 
UMw • bo«f wnMcn dacMton ataiii^ bi* «r her 
>TB»nn« A centracto' d>*»al<aftad wiih • CO I 
ilMiuon ma) app«al cilW to art afnkC) board vf 
CMitroci appeal* or d««ctl]r w iha \)^ Claiau 
C«i<rt vber* pf«c#cduit* b*c<oaM cana*daraWy 
mofr lunKal 

> Tbil rvpon addprwr* only diapvM mulMitfn 
e<ir\nt csnuaci ^ 

fawwtatiawprocaw 
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Sfvartl Confinnrw •tvdtm h«vt 
4*>Monilr«U«i appoftwittiM lor tiv>o*4i|f 
aftnott' RMlution of contract diipBUi 
conaontal with th« Contract Ktprti Acl'« ' 
goal of «Ypedi(iou> nvohilioB wmoot 
dtarnpUng pcrfonfMtic* * WhiJ* • hm 

nMiu of dttpaU rMolsUM at A* appMl 
Ir^-eL thcM nctiioda an avco Bort bMly to 
be uacful prior lo iaauanac of a oontracttni 
officer decision. Hus potmtUI hai becB 
nrglrctad Cunvni tramlnf for COa don not 
•ddra*! ADR and (tvct Blninial atlmlion to 
MifDiMiioa aliUk. thttm Balfcodi * aam the 
•fcscy bjr hHpin| lo cxpodHa tUapaia 
baiMlluic. Thay aan** tha paniaa trjr ItecpiAf 
oulconta in Iba coBlrot of Chc contracdni 
pariiea. praacrvtm ax>per»tive bwlnna 
raUlKma, aveidioi Hti^tton (and ibr 
QDACoaiilantloaaafooDtrolaalorBMlta). 
•ad—iDoai taapofi—1—allowing tbt partin lo 
rclure lo concanlratiag on praducUv* «rori 
ralbar than conflict 

Thia ncommendalioa bullda on an csrilcr 
ena |t7>ii|, in wbidi tha Confmnot (ocaaed 
priBarily eo poaalbla ua«a for cxinaeiaaal 
Meana of rvaohriof conltact diapalM at tbt 
appeal tei-el. Il idenliflrd tbc dao—aod 
•ulborily of COaoaa maror factor 
conlhtMilinf lo tba tneffttiancy and coat of 
rcaolwuii eaaiiy tanflicJa RccoauModation 
(7-11 (in penineni part) call) fof(l) 
tegiKlatJOn. an curcutivc order, by tba OfTice 
of Federal ftocurca>eBl PeUcy, policy 
autcmcnt and Fcdanl AcQiuaftioM 
llayulalion dwiigca to •acdoniic COa. brfof* 
taauiag a daciaioa bhcly lo b« aDaccapuMa 
to a cUiBiMU. lo ««plore KM of ADR to 
rvsaln tbair dJfcnaoaa: (X) agee^ adoptiaa 
of pobciea aooouractns AIHl ml ragalu uM 
of rolea or nolicca lo aterl COt aod other 
parties io ADR availability; (3) agency 
defticnaiioT) of an etnploj-M lo lervt ai an 
ADR Bpeoaltit in cormectjon Mtb conlna 
diapulea: and (4| afRKy atlaMtaa to the MVd 
to ellar training ta MgotUtten aid OAMT ADR 
aUlla to COa and olbaa Iprolvad ia CHftO 

The Instant i^coamendalion aoaba to fo 
funhcr to enbaace the CO'i abUity aod 
authority to the reaolutioo of oootncl 
disputes- Calling for CO tnining in 
aegotialion and dispuir bandling. M well as 
iBcreaaed ate of A^ lecfaniques as part of a 
CO~a deciaionntakMg prDCeaa. it foppknenu 

• «i VS. co«> «n-«t3: f vsc tia^eipt» 
U.S.C IMOtslltL l«|al|2t. MOHaL MM. aW »!' 
)l U£C 1W4(a|URC) IIMZk sMCMd Mmmbu 1. 
tfra b) Pub L No H-MJ. K SUL ZMl 

• Secixn UJtM af** FvdenJ Ao^iMltiv 
ItcBubiino wb>cA giufttt atencT piUCwtaiMil 
andicM. incJodts Hw MItmtaK poasMt 
•>d>)ic»mw>r la ADIL 

Ha appn>poaM clfnvmaiaAca*. IW OMfractiat 
•ITtcei beforr iMiuni a dcvuioa on • claim. aSowld 
GMiatdn tkr iM« of udamal diacuationt bctK-tm 
•fw pen*rt by wdfiiaal* wh* ka** not pamopaw^ 
s*lM*an*)«ny M Oe aaner w diapvta. la aM « 
(vaoltvqi iK« drftcrracn " 

Tfcia tmiiiiowfora ~fr««h loot'at Ow Inaaa 
•*c«f«ir« ibf poicn^t iM^btm of an •bfrctiwv 
**altfah*n 

* Tt>^ indud* arixiraiKNi. B*dMiM« mmiiruL 
(•C<f<MiT« cy*>niBB. laotiiatMM aMd iMfMiation 
Tliaaa arv dcbo^ m *• Appcadis to Cawlwtwca 
p.»i:a»"'w«<>d«>»on aa-t AjrriKir<'Uare/Ailrm0(i*r 
At<wu «r Uitptf Mf^uiion t cn JOt ja-j 

n by focttstng en the 
tolagrabaa of oanaoBooal dtapvie roaehrtHM 
bilo atraady onloliac diapota aad ttvlnli^ 
aysteas at tba CO Wv«|. overcoadna 
ebataclea lo ADR use. and practical guidance 
to unprovtag CO-l«v«l diaputa ivaotutlon- 

1. Afenciea with aignfficint 
acquisition activity, acting iD 
coiuultaiion wrllb expert group*, aboiiJd 
encourage COa. and other kty pcrMnncl 
InvoNed hi the resolution of contract 
dispiitn. lo make greater rlTortJ 
routinely to conaider artd uttilze AOR to 
help m<dve claims. Since dispute 
rcaolution at the CO level is very much a 
fhared activity. the«« peraona may 
include prognn and project martagvrt, 
altomeya. audilori. engineer*. 
•peciatisis in pricing, padugins. 
production, maintenance and qtialify 
control, and other technical expert* or 
contracting omdala. These igencttM 
should undertake comprehensive 
programi of promobon ADR at the CO 
level. The programs should include 
application of ADR techniques in 
specific lest cases, conduct of training. 
case screening, and inforTostion and 
gtiidance for penonnel and contradon. 

2. Agency heads should direct senior 
ofTicial* within the acquisition hierarchy 
to acl ai proponents for dispute 
resolution, with the speciric miision of 
developing more effective contact 
dispute resotubon practices. Agencfe* 
with extensire acquisition activity 
should designate a senior official within 
the acqmrlion hierarchy with the 
tpeciTic misskin of developing more 
effective contract disputes reaolutkm 
practice*- This ofTidars mlasion would 
iDcJud* chaUengliig barrlen to wider 
ADR use. edncabng diaputants In 
Industry and government, and Improving 
understanding and use of ADR 
procedure* at the CO level. 

3 The Federal Acquiaitioo Regulation 
should be amended to describe 
apedfically the full range of dispute 
resotutioQ method* available for 
coosidrrstion by the parties it or before 
the tune a cialm is presented to the CO 
for resolution under the Contract 
Diapute* Act 

4- CO* Involved in the dtaputea 
proces* *boutd be *pecinca]Iy 
evaluated, a* part of the annual 
peiforroanc* evaluation cycle, on their 
effectiveneac in managing cootl^cl 
difpule*. 

S. ki addition to those technique* act 
forth in Recommendation S7-11. 
agencies should be encouraged to use 
the following *pecific methods in CO- 
levcl dispute*: 

ID Employing factfmding lo offer an 
advisory decision, or designating a CO 

who waa not tatvolTcd hi the dfaputcd 
laaue*. or a pwticvUr diattngulahed 
gowcmnent otncial or olber 
knowMfeablc parvon, lo make an 
advlaory deciaioR: 

(b) Caployli^ Btnitrial or other 
proceaae* to pennit a strvcturad 
presentation of facts and arsuiaents to 
the CO or other govemmenl ofTicer with 
authority to settle: 

(c) Agreeing io advance that diapulea 
ahaing udrr a particular contract will 
b« voluntarily tubnitted lo aa expert or 
panel for nonbinding opinion aa soon as 
a dlsagreemant ocean: and 

(d) Encounging agency OOa lo 
employ the fervlct* of inediaton or 
other neutral* to enhance negotiation* 
lo settle oontrad diaputes. 

e. Board of Contract Appeals fudge* 
should IAICC greater advantage of 
opportunities to atiggest rtturoing lo the 
00 case* which evideolly should be 
pursued more vtgorouaJy for settlement 

7. ADR training propwna. for both 
industry aod govoaiunent peraonneL 
should be integrated Into existing 
manageownt trainhig programs, as 
foDows: 

(a) Training should focu* on the use of 
the*e techniques as tools to Improve the 
contract formation and contract 
admirualration process, so as to abate 
conditions which later lead to dispute*, 
and to expedite dcdsionmaldng tmdcr 
the Contract Dispute* Act 

(b) Training should reflect the fjct 
thai nagotiatioo is a key dispute 
resolution method, and thai owsl CO* 
would become more effective 
prolcssionals by devoting intzeascd 
training and attentitw to these methods. 
The Federal Acquisitioo Ixutitute and 
other government entities specializing in 
acquisition training shotJd devote 
increased attention to (isleoing and 
coouDunJcjlions skills, use of "interesl" 
and *>nncipled" rather than 
*>o*itional" bargaining, aod *y*temabc 
attention to negotiatioa lechniquei. The 
training should alao enable a CO to 
engage in meanLogTuI discu**ion with a 
contractor by first working a* a "learn 
builder" lo dievetop a coherent 
intraagency po*ition that take* into 
account the views af>d needs of 
attorneys, auditor*, program manager*, 
engineer* and other* within the agency 
Contislent with best management 
practice and the Packard Conunission 
Report for greater efTiciency In 
procurement* the trainmg should 

Pr«a>il««< • BhM Kibbon CommuatoA on Utfcnar 
U«n*a«aml Daiw tsasj 
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rw«i / Vcl !«. I—, n* / ttauimr. Mr »ft M* ^ »»'«' i^ **tA«am 

•woUxr • sUiiM M U) set w • 
rvpn»rfn»uv9 ot • acmgnraawmal frovp or 
ortanu«lMB rrtnaint cUTc«lL uid 
pr»cljo H cJMxfyinj adwAO    iinilin 
Btcntwrs AS SCr* o) rrprvaecuttvM v*n*t 
(fvally aad cfm •p[>c«n arttumrf 

Tk« fiawiff T'-TTi of •• ad^rtaerj coaffilltc 
MMabn M aa SCE or • nymnrtaii** « 
•Unific—n fciTiMi ooly te fvantn 
Mbiact i« *« caBflict-«(-iiinHi ud 
fuMnctal dMCiovOT Uart. tW matt 
••imficaai a' thr*« U«r| (gr advlMry 
camminr* Mrmbm la Seclloe &• trfTlllr It. 
Uniird SiatM Code. wlucA Makes rt • 
ominal oflcnie lo partio^lv "pirtowaPy 
and Mbatasttalljr' •• • gavcRMMU cnploy** 
"ihrDtafh drcuoA".       * i»coMMad<i»i>n. 
Uw mtdmag of advic* MMVtiifXwn. «r 
Mtwnmr « ' ' * •ny ^HkCulw aunef Hi 
mttith le hu kAowWdfv he hit ipovw. iRmor 
child panaet etfafiiijiraa '    * ka»a 
financial mlrrrti ' T>** Irr* "pjnmtar 
maiirr* m Srclton aX km* be«f) ini«TptTird 
brriadly bjr Ibt OrpariawiM of |ualtf» and Uw 

daMiKod aa SCT* * IW r»eow»wndat>oB 
I Ik* fovFrrutmf t aad ite 

f lor toforaatMci to riaiuu 
Ads of KUctTM sad the burgee 

flaoad OB A« bMliiidBaJ wlie ayiii lo aana 
wrTiaa. Ira^>*«riy « 

Caa^voi And agCBom lo dcwnatB*. «>h«a 
dwMfiiv ar rcnrvnai UM charier ol an 

ultea. wHfihrr or not Uw 
caaaMta*'! rMpon»iMiu«a rv^um 
iBdtfU^fg rt* nrcnbert at apcctal 
(OMnBMl amploycM for p^apoaoa of ihc 

«IvOWf MHad that «>• 0(f«r of 
N CAo hM *Md»f cwwidiW'o* a 

r^Vaar4 w^ltiiQii powmK* fi««at<«l draciusnf* 

•SUSC A«<0 I 

Ac tnw of ifat ippoiatecfU or 
detrfnatwe— 

(t) The identity of Ihc indrnduT* 
pruv=jp«! empknrBCBt 

(Z) A lisi of pontiana held (whether 
paid or unpatd] aod any contractual 
reUnonship* for the perfonnince of 
acr^icn with any corporatiorL corapcnjr. 
firn:. partnership or other baiincts 
enterprise, any ooo-pixiril orfaaization. 
any labor orfamxai>on. or any 
educaitonal or other mstitatico whooe 
•ctiviiies or popoaes nuy be (or may 
lofseeaMy beconw] retevuii to the 
purpoaes and functrona of the Bdvtsory 
coouniiire os deieniuned by the M*ncy 
or appointiDj auihority and described M 

the comtniXee cikaner 
(3] The identity, but tiol value or 

amounl. of any other soorc»s of income 
or any interests in a trade or bufinesa. 
real estate, or other asset bald for 
investment or production of tocotne. 
cxcrrding f1 AX) m value m^ich arc 
relrk'sni lo the purposes and functions 
of the advisory comminee as determined 
by the afency or appointing atilhohty 
and described in the commitlee charier. 

(b) Advisory conuniiiee members 
should be required (o file updated 
disclosure reports annually 

(c| The ageno' or appomtirtg authoriij 
should make publicly available Ihr 
lafornidtion fu.'nished pursuant to 
subparsgrapht |a)(l| and (alI2) above 
Tht financial information described in 
subparagrapb |a|I3) should ordinanlv be 
held ronndential unless the mt-mber 
consents lo its release ot the agency 
determines after cottsuliin| with Ihe 
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member that public diiclofure it 
required in the public IniemL 

Z. Classification of Advhory 
Committee Members- Congre#i. by 
•mendmeni lo thf Federal Advisory 
Commttlee Act or other pertinent 
tUtule. should require that each agency 
determine, when diarlering or renewing 
the chjrter of an advisory commillee, 
whether iU responsibiltties arc auch as 
to require lome or all of its members to 
be idenlified as special government 
employees for purpnies of the conflicl- 
of-inlereil lawi. Congrets thould 
require the agency lo consult with the 
Office of Covemment Elhjci in making 
fluch a determination, and il should 
direct the agency lo be guided by the 
followtnit considerationa— 

(a) Ordinnriiy. where an advisory 
committee ii expected lo provide advice 
of a general nature from which no 
preference or advantage over others 
might be gained by a particular person 
or orgdnizdijon. the members of the 
committee need not be special 
government employees. 

(b) The members of an advisory 
committee which renders advice with 
respect lo the agency's disposition of 
particular oulters involving a ipeciHc 
party or parlies should be considered 
special government employees- 

|c) The principal consideration in 
cbsHifying an advisory comroillee 
member should be the nature of the 
committee's function rather than 
whether or not the member receives 
compensation. 

3. Coverage- This rcconuoendalion 
applies lo sdvitory commiticea which 
are estjibluhed and wbote nembers are 
appointed or designated by the federal 
government, and lo advisory committees 
whose operations are hmded by the 
government. It does not apply to 
pnvalely established advisory 
committees which are 'ulilized" by the 
frder*! agenoes In particolar matters. 

4 Technical AmendmcnL Congress 
should amend 18 U.5C 207;g) to 
prov idc that a partner of a special 
govemmeot employee shall not be 
barred from any representational 
activity because of that employee's 
panicipalion in a particular matter 
where Ihe employee himself would not 
be barred from such rrpreient^tion by 
IS U.S C 203 or ( 205 

|30SJ»^   Aayfum AdfiMScBOon 
^ocadurat (nsco«anwndiOon M-4. 

IVovtdmg •sylum lo th« prnecuteO u • 
viidt and (rraiurvd part of the Amencan 
hunisniiari4n Irad'l'on lldcicrvn 
rvafTinnjiiion ^nd conlinucd commiimenl. 
Tttc aiy-liitn pTOCeii. hoiHfvrr. can t\*o 
b^-come • mi»tfs«l eicrpiioo m thr nation't 
immtgralFon laws, especi^tl) in a timr of 
tfnprovtii iranKOAtmrtiial ftvcl and 

oommunicanonft. Two imponanl public 
value* tlius come Into conflid in the atyloni 
proffram- On Uvc one hand ilaruls the promltc 
of refuge lo ih« pcrsccuied. on the other 
•larvdi (he demand (or reasonable aMurance 
of national coniml over ihe entry of aliens. 
This len^ion b<>coni»a acute whenever 
application numbers nae 

In the 1970s, the United States received 
•pproxiDijlel} moo appiicjtfions for asylum 
each jrar By I9aa, that number had risen to 
•pproitmalHy 60 000 applications The 
Immvgialion and NsTuralizalton Service [TNS| 
proiccli lOOCOOsppliution* in 1(»9 
Covemmer' c&penditurc* (or uc^ing wiih ihe 
Hicresif have nsm rapidly, both (or 
adiudicatton and for deiaimng or otherwise 
•rrsnf^ng to shelter and feed the applicants 
B.«i ihib IS neccssanty only s stopgap 
mcasuiT. It would be fir more cost effective 
In Ihr long run to devote the resource* 
Rf cessdry lo improve ar^'lum adrudicadon 
procedures. 

Alttiouitt; it should be possible to 
diinnguish qiuhfied from uiquabhed asylum 
•pplicanu and lhe<%by both honor the 
humsnilanan Oadiuon and avoid nu/uac o( 
Ihe siylum provision, sev«nl (aclon hinder 
ouf ability to do so First, the "well-founded 
fear of perseeaOon" alandird. upon which 
asrlura is iMsnl. is far fron •eK-deftnuig: 
ttier* il no unlforrrt undrrstending of its 
applicerion lo pamcular cai^s. Second, 
pidgmcnis abowt the relativr risks faced by 
a3)-tum welien apon remm lo ihetr native 
counlnet art unavoidably alTected by 
precoticeplions about whit conditions may 
he liLr in LSuse counlriei It oiay also be 
misleading lo posii a sharp duiinclioo 
berween economic ougranti and potilical 
refugees. Asylum seekers represent a 
tpertnun of moUvatioo* and many leave 
theu home countries because of a min of 
politic*! and economic masona. Third, the 
(acts upon which Bd)udicalioo oiuat rvsl are 
•luiivc. largely because they turn oo 
conditioa* tP dulani couotnea. Morsovar. dw 
Individual applicant, often uiarticulale and 
uneasy, nay be the only available wiUwsa to 
the speciTic evcoti thai underlie the ciaun. 
Tliefrtore. credibitjiy dciernunationc can be 
CTUcisl. bul they arc complicated by t>amer* 
lo eHectlve <3o*scu>tural corunumcjtion. 
Imprevenwnls m iJte sysieoi amsi make 
allowsDCa (oi all these difTiculue*- 

The central standard for determining 
whether an appUcani wiU be graiiiad asylum 
derives from the dcrmiuon of "refugee" 
conijtird in * United Nations fLtN) treary. 
the 1951 (>>rivention relating to ihc Status of 
Refugeei. amended b) Its 190? Protocol. 
Under section 208 of the Immigralion and 
Nationality Aa (INA). the Attorney General 
Ruy. in bis descrelioa, provide asylum lo 
applicants who establish thai they have a 
"*v<l)'founded lev of prrsvculioo ' m ihe 
home couni/y because ofraca religion, 
naiionahry. »emt>er*hip m a particular soci«t 
gfTwp or political opinion AddiHonafiy. 
section Z43[h) of the INA eiiablishes a 
nundaiory country-specJtc proleciion which 
IS toiown as norrgfouivmrnl Section 243(h} 
pn>«iJei thai tbe government may not reium 
«n alien lo a counlty wbere lus "lilc or 
(rv«dom would be threatened" on any of itw 
Mme five grOurMla L'nder current 

adminis^atlee practice. Hie moat Important 
lesi baa bacone Ihe "wen-founded fear 
Blaodard. bacaaaa people granted asylum 
slaius are oaoesaanly shielded •gainst 
ranoval fran Ihe Doiiad Slalea. 

Historically, the United Stale* has 
employed a mix of adversarial and 
nonadverunal procedures for deciding oa 
asylum and nonrcfoulement claims 
Currently, "walk-m" dalma are adjudicaled 
by eiaminer* m the district ofTices of the IVS 
after an esaenlialty fKinadvrrssrial tnteniew 
It lypicalty lasts about twenty minulcs as the 
Interviewer levlewa the application form 1^ 
UU) and Ihe applicant's aupporUng 
informalion. and also pr«p«r«a ar>d issues 
work auihoruatioD papers (provided that the 
claim is adjudged 'nonfnvoinus "). The file Is 
lh«i aenl to the Stale Department for its 
advisory views The applicant is given fifteen 
days lo respond to any rscoounendaboo by 
Ihc Stals [>iipa/tBaol lo deny the applicatMm 
Sobsaquenily. an DtS axamificr wiU review 
the Glc and issue a decision. I'^ia process 
may lake d^^t Booifaa or more. Informal 
review i^ duirict office deciaiona la provided 
by the AsyhsB* Micy and Review Uiul 
(APfli;). a emeu office in the Oapwtmeni of 
juaiifie craated la April 1987. 

Defu^Ia in the dialhct olTicc are ool 
appealable, bul anauccessful applicants nuiy 
renew the applicaboo ui adver*«nal 
exdusicr. or dcporution proceedings befoee 
an intiBiira<ioo judge, who will consider the 
nullar de »ovo- Time jud)t«* ar« officials in 
th« EuKsttvc OfTice of ImmjgraUon Review 
(EOUt). which M wholly »rparaic from INS 
but i> alai- a pan of the Deparunrnl of juslicr 
Aliens who do BOI file for asylum uoiil such 
procaediugs have started have no access so 
the dislna ofTioc tbey will be heard only by 
an inonigrstioo tod|e. 

Tbe immigration tudge'* ruling on asylum Is 
appealable lo the Board of lamipaOon 
ApfMsts (BIA). wliich i» also located in EODL 
Appeals can easity consume a year or more, 
largely becauaa of delay* In receiving 
transcnpit of inimgration court haanng* No 
further adminlstnttve appeals ere poasible ai 
the Insiance al Ihe applicant, but on rare 
occaskina. caves are conitderrd by ttie 
Aitomey General pn^onally upon 
cerrificatlon or referral [ndicial review of 
individual asylum denials almost always 
occurs aa pert of Ihe review of esclustor or 
deportatMM) order* ander aection lOB of the 
INA. 

Adtnmistretive adjedication alone Involve* 
five diittnci administrative units (the DItincI 
Office, the Stale Department. AHtU Ihe 
UDOugraiion |udgn. and BLAI. only rwo of 
which see the spplicani in person This 
muliiplicity of agencies spreads resources 
ihio. resources thai should be cortcentrated 
efTiCienOy so as to improve the quality of the 
procedure and assure that genuine re(ugi.-c* 
are gfantcd eiylum- 

AdjudiCalion of an asylum daun through 
the venous edmirustreuvc and iudictal le«cU 
requires several months and ofico consuOies 
years. SuiJi delays uicreasa the alixsciion for 
marginal applicants because applicants c^n 
eifiny lubilantial benefits including woifc 
auihonuiion xnd freedom ol mmemeni. 
ttirouiiNout ihr penod their cbm is pendint 
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DricrrcBtt auch u detealiod or hmiiaiioM ea 
wgrk •utkoriuaon oontd bf »md lo wnimut 
ifc'i Bugncl cffecl. T^o—•»—wa-bgwrvw. 
c«rrr UUMUDIU] dMsdvaitUfa. ftimihly. 
they VT UwlMcnmuutc to ifccir teipact aod 
may (all moil bc«viJy on fcfluinc refiit««j 
who h»v* already •u/Terad greatly ThcM 
ncaaurck alao miAiJ ht^tt ooau for the 
(adcnl fovtnuncat. nptdally wfato asyhua 
cUlma mnalD ptntllaf Eat IcOfHiy pcrioda. 

TW CoofercDC* bettev«» thai (air bui 
•pa«<!y ooDdaalon of adjodicalkn. leading 
•ilbcr lo a grant of aiylt^ or to an 
cnforoeabit rwnoval order, la crudal to any 
hcalihy ajylum adjudicatwa tjnltz Tlfis 
obfeciivf can be prumotad ibroafh aticnbon 
lo two elonenif f inL dalty doivtt in pan 
bom the pomi uf two aeparalc rooadi ot dm 
novo u>att<teralion of aaj^inn datna. One 
VDfned inilia! avytum proceediag riMHdd be 
ejtablished iruiead. [1/ the alien has other 
defenaee to deportation ar exdwioa tboat 
other defcnaea ahoold caiUBaa lo be htanl 
by tannlfntion tvoget hi conlenpai a TM oua 
and aepanic ptocndtaga). SeoowL 
•ddiljonal datay tlertvn Inm Ae q«alit&ad 
rif bt to oMnsn aa •pacilied by cwraol 
•umiea Bad reyaWtkn. whkb |mrr»dc for 
muiwal la cxdaalaa or drpertaiieti caaea 'at 
no upaixr to ttw gevenBenr. Baeaaae ao 
noay appboMU ai« Indlyiit. delaya often 

icbedalea of thoae anoney* ivbo are mMmg 
to take Ibe eaaea oa a pf* bono b—ia -a 
probton ibai ta oonpotiBdcd when 
appbcattoaa loavaae in a partkalar 
geoyijfctc tocarlen A haatthy ayetciD of 
aRytom adrudicariao OMiai be able lo adtadule 
hcanafs cxpeditioaaty. ewra d pro booo 
cDonad are not iw>adia>U) available ta 
•uffidcal •vnban. raliaaai awat be aovfjhL 

aqMoal 

TW ceatAaraaea abo babavea that a hoahhy 
aiyhis adfMdicaiton prooaaa BMit faaler ttm 
iraaiaal peaatble aoeancy ma «vH aa public 
uMifidefwe that dcoaiona are rtgoraoa. 
profeastanaLand anbuiMd. Reitsoce i_ a 
•peoahzed adrutttcitiv^ board without 
rowlioe reference of appbcation to th* Stale 
Departmctji wouid •crve the*r cod* aod 
mmimiie any perc'plion thai aaylaei 
deoiiona ere la/laencH by political 
conudcralKMU. Additionally, amafenenla 
mtni tie made lo provid« the adiifdicaion 
Kith infavmaifan ooncenHAK foreqtn country 
concJpiiona thai u ai accnie and complete 
at pouiUc. denved Irwm a wide eanety of 
•ovrore. b<Kh lo help diilad|e any 
preconceplieoi and to (oafer lyalcmalic 
CKpeniae For nac m devdopinji the record and 
making the ullunale )udfmeni on the dann. 

For several yean Ihr DetMrrmeni of )wtiice 
liMt bren coniidcnmi amended atylum 
rejtalatioeii thai would awe many of ihcae 
rfids A vcnioft propoaed in Aagwai 19B7 |S2 
f^ Res. lUMI would hate eslaWithed a 
apeoaliv-trair>i;d corp« of ad|t*dic»lora. 
re«pona<blr to ihe INS Cenirvl OfTice rather 
than to ibe ditinci dirr-cun. and ii would 
h»\f eliminatrd de novo iromsideration of 
«(ylum daim« by iranufraiMiii (wdiret. TheM 
rvfuLaltma drew oniioiab to part becaaae of 

conorm about lite profaationaUan and 
hidepa&dcaea of the a^adtcalon. and the 
Opartinant taeponded arith modillad 
proposed rcfvUUons In April IMS |U Fed. 
Kt% lt900| tfwt retained ue new eorpa of 
adtwdicalort b«r( alao mlored Ihe avaQabilltj 
of dc Dovo conaidera Kon bafon Ibe 
imnu|tr«lfon iadfea^ Tboac rifBbtMna a** 
•til) pendtoi ta the Altonwy Caocfal'a ofikc 
and the Oepartvenl baa anroarnod th^ 
•ludy and analyaia. 

The Attorney General ahouJd adopt 
rvgulattofu creating c ocw aBylum 
aditKficalkm procna that would 
eiiminale imch of the duplii:atton and 
dtxision of mponsibiliry ataocitted 
with the cuncQt complicated ayttcm. 
RMOurcei ahould be applied lo ecduDCC 
the prDfeatKuuilum. independence end 
CKpertiM of the •djudicalora. and to 
autirc fair and expedition* 
adiudicaboQs. »o that genuine refugees 
Duy be tpecdily givni t secure flatttf 
•nd unquaUficd appbcanta. •b*enl 
circumstances which would allow them 
to remain in this coimtTy. may be 
promptly deported 

/. CrenUon of a New Asylum Board 

The Aitomcy General should oaate a 
new Aiylum Board located, for 
sdmuiiatrative purposes, wilhtn the 
Ejiecutive Office of Imjni^ratloo Review 
(EOIR) of the Department of Juitice and 
consisting of an adjudjcation division. 
an appellate divtsior. and a 
documentation center, The cfaairperson 
of the Asylom Board would b« 
responsible for adminiatratbe support 
and Buperviatoo of the operatioD of all 
three units. 

A. The AdiudtcaUon Divuion—I. 
/urisdtction. All claims for aiyttim trader 
section 20S erf the Immtgntion and 
Nalionatity Act flNA) or withholding of 
deportation snder INA section 2431h| 
(hereinafter collectively "aByluto" 
claims) should be heard exclusively by 
asylum adtudicaiors tn the sdlvdicatioa 
dit iston of the Asylum Board. 

Z. Noturr of the asylum hearing. 
Asylum claun proceeding-i should be 
recorded.' Tike asylum ad|udic«lor 
should be responsible for developing a 
complete record of the specific facts 
relating to the spplicanl's claim, 
including those which might support a 
grsnt of asylum and those which might 
c^sl doubt on ihc claini or on the 
applicant's crcdibilily Care should be 
ulien lo assure the service of sluUed 
interpreters. The adjudicalof should be 
responsible lor most of the questioning. 

' Tti* AdmifMairaTivr Conktrnar w^ownn*!><)•< 
rtprrimfiiaiian Hitli oihtf >n*ihi>d* tor crvvtma a 
f«caH thai waiM iMinuin f)«a>h<li>k bv' prvamr 
ObMCWIf   pttAwiMMllW^ and tiMfMU M lh» 

with a reasonable and adeqiutc 
opportunity for addtlional questioning 
and entry of relevant information, 
including the presentation of witncaaea. 
by the applicant and counsel. The. 
Immigrsiion and Naturalization Servfoe 
(INS) should not be represented as an 
opposing party in the proceedings.' 

3. Representation of applicanu. 
Applicants should be encouraged to 
secure counsel (or a qualirted 
rtonaltomcy representative) to develop 
the tnfiiat claini a.id :o provide 
representation during the asylum 
proceedings Alihou^ reasonable 
acconunooalion should be provtiJeJ for 
counsel to be obtained, proceedings 
should iK>t be unduly delayed, because 
expeditious initial decisioas are 
essential. 

4. Use of off idol notice of country 
condiUoas. Aayluin adiodicators should 
develop substantial cumulaliva 
expertise regarding country oondilioos, 
to be used m deveiopuig the record, and 
should be reapoQsiblc (or posing 
illuminating questions to the applicant 
and otbar witnesses, for evaluating 
evidence, and for reaching the ultimate 
determination about likely nsks to the 
applicant upoo return to the home 
country. The accepted standards for 
ofTiclat notice, in accordance with the 
Administrative Procedure Act. sbovid 
govern use of such informatioo. 
Ordinarily, these standards will simply 
require an adequate statement of 
reasoru for accepting or .TiecUng the 
asylum claim, reflecting such expertise. 
In Instances when speciftc and detailed 
facts developed from the documentation 
center or other soaroes (and not htira 
infcrmatioo supplied by the applicaat) 
appear lo be crudaL the applicant 
should be given notice of intent to deny 
based on such information, along with 
an opporlumry to offer information or 
argument in rebuttal. 

5. The adjudtcoton Asylum 
ad|udicators should be recruited from 
among attorneys possessing 
adjudicattve skills and appropriate 
ludgment and temperament, with close 
attention given to those who are famniar 
with iniemalional relations and refugee 
affairs and who arr sensitive lo ihe 
difrictilties of crois-culture 
communication. Adjudicalors should 
receive salary, beneftls. and guarantees 
of adjudicative independence equivalent 
to those of immigration judges, and Ihry 
should be assigned no orher 
enforcement oradiudicalion 
r*ftfiunsibiiilies The adr'jdicalor* should 

• tl>r Aiminituaiit* Conlvm 
pM)(Mn on ilir po%»AAt «ppl<cai 
Acre** •• !••«•»• A(» "A a**!*!*! 
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be given thorough end oraoi&g tntnlog. 
espedaUy on lechnique* for fairiy 
conducting Ihii ipeaalized type of 
proceeding and on conditions in thoee 
countries from which • tobstaotlal 
Dumber of aiylum applicetioni \a 
recetved U. •Ilemalively. • eepwate 
Asylu0) Board i$ not created artd the 
•dedication ansigrunenl la given to 
Inunigrabon judgea. then luch fudget 
•houJd be aaaigned to a aeparfte unit In 
EOIR. 

A Appellate Dividion—X. CompoaiUvn 
and fupetiopt. The appellate dlvialon of 
the Asyluin Board ahould conalat of the 
chflirpenon and (wo additions] 
meroben. ataiited by •tafTattoraeya 
and other support personnel. The 
division'« principal r«iponsibi|it>es 
ahould be to consider appeals filed by 
pcrvons denied asylum a( the inJtiaJ 
atage. in tight of the administrative 
record complied before an adjudicator, 
and aucii other Information as the 
applicant may wish to suboijl or of 
which oflicijl notice may be taken. The 
division, however, should also raooilor 
cases, and should have the authority to 
require certification to li of selected 
cases, either granting or denying asylum, 
in order to foster consistency, fairness. 
and political neutrality, ll will thus 
ebaorb the principal functions otnv 
perfonaed by the Aaylua Policy and 
Review Unit. 

Z. Certification or referral to the 
Attorney General The Attorney General 
should retain the authority to review 
deosioos of the Asylum Board, upon 
(onnal certtricauon or referral or tua 
tptuite. 
.  3. ExpeditiouM eomphtion of appeoh. 
A high priority should be pla«d on 
completing all asylum appeals 
expeditiously. preferably wlthio three 
months of filing The Department of 
Justice should ensure that transcripts. 
where required, are made from recorded 
heanrtgs in a timely fashion- 

C- Documentation Center. A 
documentation center, staffed with 
regivnal specialists, should maintain 
current and detailed information on 
country conditions, from both 
governmental and nongovernmental 
sources, periodically compile and 
publikh usable summsries on selected 
counines and respond to requests for 
more specific information received from 
offioals of (he Asylum Board- Special 
effort should be devoted to assunng 
complete compiialions of ongoing 
reports from established 
nongovemmenial human rights 
organizations, and to draiwing upon 
information from documenuiton centen 
in olher countries Information and 
procedures developed by other countnes 
can be particularly useful In minimuing 

stari-up costs. The center's collections 
and publications shall be acceasible to 
the public. 

D. Rofe of tt*e Department of State 
tind fAe United Notions High 
Commissioner for Refugees The 
Department of Justice should take 
advantage of resources, assistance, and 
information available through the Stale 
Department and the United Nations 
High Coouoisaioner for Refugees 
(UNHOt). In particular, arran^menla 
should be made with both to assist in 
training adjudicaion and to au^cnt 
information available through the 
documentation center 

If it so requests, on an across<tbe- 
board or country-apedfic basis, the 
Slate Department should receive notice 
of individual asylum applications, so 
that it may offer its JudgmenL in 
particular, about appropriate responses 
in sensitive, such cases, as those 
involving foreign govenuoent officials. 

// Detention 

Where detention of asylum seekers is 
deemed oecesssjy,' the Department 
should limit It to short-term detention ill 
"asylum processing centen". as 
recommended by the Select Commission 
on Immifcration and Refugee Policy. 
Such centers should also keep families 
(ogetfaer wherever possible. oitnimJzc 
the lertgth of detention, provide 
assistance in securing representation, 
and otherwise foster conditions which 
reflect that the purpose of detention Is 
not punibve- 

///. Deportation 

The Department of (uitice ahould 
ensure that individuals denied asylca 
•re removed promptly If they are 
otherwise excludable or deportable. 
subject to any policy decision by the 
Attorney General to grant extended 
volunlary departure to nationals of 
particular countries 

IV. fudiciol Review 

Judicial review of asylum denials 
should be available es part of the 
review ui.der section 106 of the INA for 
orders of deportation or exclusion. 
Appropnale arrangements therefore 
should be made to combine, for 
purposes of judicial review, the record 
of proceedings before (he Asylum Board 
with that of the regular deportation or 
exclusion proceedings before the 
immigration judges and the Board of 
Immisration Appeals 

•TV AdifH'<>i'rk«iw*Cant^'*fK«dann«) lahaa 

|90&J»-S   AcMavtof JudMMAoeaptanca 

AfsnciCB oontlDsaOy Interpret A* statatas 
they administer. Their Intetpretatlone are 
CRptvsMd In s past variaiy of fofDUls— 
including, aaumg odwrs. leglslathrt 
rrfuUtlons. ad^idiCBloty opinioss, court 
bnefi. Inlerprrtlvc ntles. poUcy stalcnMnls. 
•lafT instructions, eorrespondeoce. laforBul 
advice, presi rvlesses. guldano* aunaals. 
lesumony bcrore CoRgnaa. spaiAss. aad 
Iniemal mrnaranda. This raooaucndalioa 
addmsei the reUttoosllfp Vtwa^ lbs 
procedures used by in agency In bitarpretlng 
s atanjle and tb* role of ihe oourls In 
suttttory iaierprctatioiL 

IntefpfeuUoD of » slalui* prcsmls a 
question of law. tmditiorMlly the province of 
the judicial ttrsoch |»et tti« so^c of revirw 
prov^iton of Uw APA 5 U.S.C 70S). Ho«Mv«t. 
for nsny ye«n oowiU (uve acoordad 
respectful anestton or even oootraUing eflad 
10 intrrprclBtionj of •latuie* nadt by tha 
•Senacs ihsi odmuuiter thesL la soow 
situations, to which lb« courts n 
power to smve indepeodeutly at d 
inlerpreuUoas. tbay wll] pvt n 
considers Uoa to oa «|eacy'« coBatnctlaa bill 
may reject IL even If it ••««»• raaaanaUa. In 
oilier cas'.s. oourls ooosidar thsssadtia 
bound lo acxspl as agency's laMrprcUtioa 
oumght. provided only UMI K is cPBaJili nl 
with the sisiuls aitd U rsasonabl*. Tte law 
govemirtg tudkMl sccaptanos td sgsacy 
•isiulory ifllerpeelalMfu u oow da«laaiad 
by OefTWi U-&A. v. Natural Hjmomrom 
Deffrmv Council. 407 U.& CSr (ilM). b ihai 
case, ofw uivolviag WfiaUuvB niJaaialnm. 
the SupeenM Coot laid «ot a iMatal 
frsiiMMon rar iei4ewiiig aeescy 
mterpreiatioas el statvlas. Fust the oovl is 
to dcienmne wbslber Con^vas has directly 
spoken lo the praase qvesCMa st Isaiw If the 
intent of Coflpc« Is ciear. the oowl (like the 
•gency) amsl f(ve aflsd to the uoagr»ssiooal 
intenL Wlxre Coagrsss' inlnil is not clear, 
however, the oourt muM determine whether 
the agency'! interprets tion is txased on a 
reasonable eonsmtctiiw of the •utulc- 
ChevTOn thus reculrei • reviewinfi oourt la 
socepl an ayency interprets I Ion that (si la not 
contrary to staluic or ^wcific sUlatory ini«nt 
and fbl la reasoosble 

When an Ofertfy IHUCI a Icglslatlt^ nils or 
uiterpreu lU aUiute in a (orrast adiodlcation. 
til interprets! loti ol the lUiuie it adauntil :fi 
11 eniitird (o (udictat accvpUAce ander the 
CAei-ron standard Similarly, oocaptanoe 
uAder the CAernwi itandard is appro^naie if 
the reviewing couH find* a congressiowat 
delrnsOon o' sulhonty 10 mslte definilive 
tnlerpfeialtoni in an informal formal luch as 
Ihe informal SRency ftsff mlin| Involved in 
yont Motor Ct^'l Cc * Mil/tol/ifl.MA US 
Hi 11960) Bui Mgenciei rsrety possess 
corutresiionstly delefsted aitihortly lo laaWc 
dr'iBilivc interpret a tiona, cerrying Ihe loror 
of law by informs) mesna Thuo. wtien an 
Bftncy •(••r* iti inlerpreiatiofl of a statulr in 
«n informal fonnaL ii ahould undcrsiand thai 
couru ordinsniy onll rtoi t>c bound lo accept 
eiich an mierpretation 

This )• noi lo aay that revtewing ceuna 
truty i«nore an aneney inierprrlaiton sei lonh 
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eliminated- However. In order to 
distinguish large inleretta from tbotc of 
lester lignincancc. the rcportin| 
Individuet ahould be required lo ttalc 
whether each particular ataet. liabibly 
or transaction was in excess oft 
specified higher amount {e-g^ SSOJUO or 
*100.000 each)^ 

(3) Sources of Earned Income Prior to 
Government Service. The requlremenl 
that all nominees for covered positlotM 
report the source, type and amount of 
noD-([ov^mmeni earned income which 
Ibey received in the year prior to 
entering government aervice should be 
eliminated, except for amounts In excess 
of $5,000 received from (me source [see 2 
• (2) above). 

(4) income from Aetela Otherwiae 
Reported. The requirement tbsl both 
Incumbents ar»d nomfnaied ofRdali 
report income in excess of tVJO from 
e%db of their investments abottk) bt 
eliminated because the aaaeta 
themselves are already reported. 

(5) fteimbursemenU and Giftg. (f) 
Hcporiing Period- The date after which 
ell covered reimbursements and gifts 
ahould be required to be reported should 
be the dale on which the ofTidal is 
nominated for or appointed to the 
position covered by the Ethics in 
Covemment Act. not the date the 
official takes of^ce. 

|ii) Reimbursement and Gifts of 
Trove! or Entertainment The threebold 
amouni for reporting reimbortementa 
and gifts of transportation, lodging, food 
or enlertalmnenl. other than personal 
hospitality from an individual, received 
by the reporting individual from any 
source otiier than a relative during the 
reporting period should be changed from 
•250 per year to a per event emotint 
je.j.. Sl00or$150) to avoid reportii^de 
minimis information The slatule should 
be amended further lo require, in 
addition to the source and a brief 
description, the reporting of the value or 
•mouni of such reimbursements or gifts 
tn broad categories \eg. under SlAXX 
Si.000 lo SlO.OOO; over $10,000] in 
accordance with regulations Issued by 
the OfTice of CovemmenI Ethics 

{m\ All Other Covered Gifts The 
requirement of reporttnft all gifts to the 
reporting individual, other than gifts of 
transport a I ion. lodging, food or 
entertainment, which aggregated more 
than SltXI in value over the reporting 
penod. excluding gifts from relaltves of 
the reporting indn idual. and not 
aSgregaiing gifts of S35 or less in 
c;ilculatinp the SlOO, should be retained 
However, the sliiiulr should be 
•mended to require, in addition lo the 
source and a brn-f description, the 
r^po'liriK of the value or amount of such 
gi(i$ m broad calegorieA \v£. under 

tl .000; tl .000 10 $10,000: over SIOJXX)) tn 
accordance with regulations issued hj 
the Office of Government Ethics. 

e. New I 91014 is added lo Part 3ia 
lo read as follows: 
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tSOMt-r   F«dw«l ftogutoOon of 
1oi«<«if*otogy (ft*coinm«ndMWn Bt-TX 

New bioifchnolofy Uchnlquet pnmi»e 
fnal beocfiu in fiddi •ucfa •• mmljcinf. 
•Sriculturt, tad mviufacturlnj Howrwr. 
tbrM nvw techniquci. which uivolve 
•Iteration of the (cnctic •truclurr of an 
orsanixn. hive rai*«d concrma that tomt 
new orfnittnt or product! may bt dangcraui 
le indinduaU or datrun«ntal lo tha 
ctivmnunenL ThU rccommendaljon 
•ddnaan coordination of federal refulalion 
In Ihit area and ihe procedure* agende* uae 
to rctuUle bloiachnolosy davelopoMnt. 
iMiini and MC. 

C«fi«!tcally'encinecred oif aniama art 
nfulaied under a varietr of ilalutea tnacled 
to preveni or reduce aodety'a eapoaure lo 
unaafe or barmful prodgctj or lubatancea. 
The afrnciei wlih auch itatulorr authoriliea 
currenily ihare retponilbiliUea (or regulaitofl 
of txoiechnology In accordance with policy 
ataiemenU liiue ui IMB by the afenciea aiid 
by the Director of Ihe OfTice of Science and 
Technoiocy Policy (who aervea •• the 
Piwtideni • Scwoot Adviaer). • tn lU policy 

' OSIP Coordmattd Fram«w«*i (or Refulaiiea 
of ViM«mnolofy AnAounneneni el MKV eMd 
NMier fe« Pwbttc C«aw«eni » PK tUU ritWI 

•lalcmenL iKe Office of Science and 
Technology Policy |OSTP) allempled lo 
clarify the reapooalbllily of «ach agency 
whare raore than one agency akared 
furtadiction to refutate blolechfw>logy area*. 

T>ie Conference rccorameoda • 
contjnuatian of inlerageocy coordinalion 
under the auapioea of the OSTT. Experieoce 
doea no) cumnljy Indicate that new 
legiilalion ia needed for effective intcragency 
coordination of biotecfaaolofy nfulalioa On 
Ihe other hand, the Coo/ertnca b«li*ve« thai 
both the Preaident and tha Congrvu should 
monitor doaely tha coordination precaM 
becauae of tha Importutca of thla aroa lo the 
nation t aco&omk and aodal wtll-betnf. 

The Conference aiao reconuscDda thai the 
Pmldeni and the Congresa. through ihe 
OSTP and dta Office of Technolofy 
Aaaaaaiaanl (OTAl. aunay biolachnology 
developmcnu and M^ncy reguJalloo of 
bloicchnologjr ondar axtstinf ataiutes to 
dctcnnlna arbatlwr canranl law end 
regulation provide adeqaale authority b> 
proieci public and private Intervata or 
whether in particular Inatancaa current 
regulation u unneceaaary. Tha aurvey should 
klentify whether noaragulatloa of any 
particular arva refltcta an •gvncy dcclaloo 
not lo tisa lu aulborlty M nfulata or an 
absence of rtfuUlory aulhorlly- 

The Conference also urfas dianget in the 
coordtnalion role for biotechnology 
regulation performed by tha President's 
OOlce of Science and Technology Policy 
Most Importantly, ^< Conlerrnce urges thr 
President lo make the wori of ths Office's 
Biotechnology Science Coordinaung 
Commliiee (B9CC] a high priority. A 
reviulucd BSCC can help agenciat 
coordinate their actlviLes concerntni 
biotechnology devplopmeaL regulatkm. 
funding, and biosafrty research. To fulfill this 
nandala. the Conference believes the BSCCs 
role should emphasuc faclTinduig. reporting, 
and serving as a clearinghouse for 
Information relating to biolechnology. 

The Conference recommends that agencies 
engaged to btolechnology regulation 
articulate their policies through generic rulaa 
aiu) policy siatrments to the extent possible. 
SiDcc public acceptance of agency decisions 
is especially imponant in this area and 
because of the novelty and uncertainty of the 
risks associated with biotechnology, the 
Conference encourages agencies lo adopt 
eppropnale procadum to allow public 
participation. Agencies are alao t&couraged 
lo seek ways to Bake bloaaiely tnfonnatioii 
available lo the public to the Buxiaum 
extent consistent with protection of the 
proprietary tnieresia of submitterv of 
coiJidenliJl business Infonnatton. 

RaCOBUIWIMlatilMI 

J. Biotechnology Regulatory Structure 
|a) Intersgency coordination li 

cnlically needed lo mitigate problcmi 
caused by concturvni regulation of 
biotechnology by two or more agertciei. 
The Office of Science and Technology 
Polic^''a Biotechnology Science 
Coordinating Comioitlee (BSCC) should 
have primary reajjontibility (or 
tdcntifymg iaiues. exchanging 

inforButioo and preparlnf raporit 
oooceraing laauea cominon to teverat 
agendca. Responsibility for ealabltshin 
uniforiD govenuncnl pedicles should be 
retained by tb« OfTicc of Managroienl 
and Bitdgel working in coordination 
with tbc BSCC 

(b) Tlie President «nd Congrei* shoul 
survey biotachnotogy developments ant 
agency refulatlon of bioladinology 
under existing statutes lo consider 
whether and In what respects cti/renl 
fecuUtioD of biotechnology Is 
Inadaqoata or cxcetsive. To fadliiale 
this, thePresidenlf Office of^Sctence 
and Technology Policy (OSTPJ and 
Coogreu' Oflke of Technology 
AateHraeni (OTA) should, fointly or 
scpaialcly. Identify all arees of 
biolechDotogy activity and detemiine 
the extent lo which they are being 
regulated. OSTP sod OTA should assess 
whether or not addltioaat or diminished 
regulatory ttithorlty la desirable in such 
areas and furnish their findings and 
reooDUDendatims to tbc President and 
Congress. 

Z Regulatory Coordination 
(a) Tlw President should make 

coordination of the government's 
activities relating to biotechnology a 
high priority. This should Include: 

(1) Monitoring the effectiveness of 
inleragcncy coordination: 

(2) [Mredii« the Science Adviser lo 
enlarge ttie membership of Ihe BSCC lo 
Include all federal sgencies that have 
substantial responsibilities for 
btolechnology research, development, or 
regulatory policy: and 

(3) Directing Ihe Science Adviser to 
invite representatives of other agencies 
lo participate In the BSCCs activities, at 
appropriate, such as when their 
regulatory or other official 
responsibitiliei may be affected. 

(b) The BSCC should have a brved 
Bubjecl-matler mandate, including issues 
of bioiechnology development, 
regulation, funding, and biossfety 
research. The Committee's role should 
emphasize fsct-rmding. reporting, and 
ser%'ing as a clearinghouse for 
information relating to biotechnology 

(c) The Science Adviser should 
establish a policy for the BSCC that will 
foster opening Us proceedings lo the 
public 

(1) Meetings of the BSCC should be 
open to the public imless they involve 
conndenlial Information. 

(2) Members of the public should be 
allowed lo provide comments lo the 
BSCC either orally or in writing. 

(3) The BSCC may invite advice from 
expens outside the goverrunent. 

|4) The BSCC should keep minules or 
other records of its proceedinp. 
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Hi'l'"^'>t the reason* for ciocing any 

mcetinft. 
3- Reguhuuy Procedutmt 
(a) Afraaei tbould. wbtrt 

•pfWoprifttF. wek opportunitm lo 
ptooiiUgsle generic b.olrch/tolo)cy nil»t 
to ftddrece recumng refuleitxy tmeiM«. 

fb) Ajcrtciei ahoukl cooMder the 
•doption of mien of poJ^ lUtetnente lo 
enunciate the pnociplM or cnleru they 
wUl include in their ntk etecssmrot and 

Bunefcsienl decttioni. When edoptms 
pobcy sielen.ents. agenciei shouJd 

fetlo*" the public pertiap«tion 
procedure* Ml forth m Conlcrence 
RvcomncndatifMi 76-5.* 

(c) AfCDciee fthould coruider adoptios 
•ppropnatc procedures lo allow public 
Ikarlicipation end other forms of lopul 
when meVing regutetory delenn ins lions 
concerning blolechnology Such 
pTOcediires might Include; 

(1) Cmn| notice to tbe public with an 
fnTttation lo Biibmil corejnenls 

concerning tbe delerminatlon: 
(2) Providinf additiorLiI notice of 

pendinjt refulstory actions lo persons 
who live near sites where propcscd 
•ctiviltcs would take place; 

(3) Holdinfi Inromal puhUc hearing lo 
mppleieni writlen procedur»*: or 

(4) UtiUzinn advuory coounittee* 
kinder the Federal Advisory Committee 
Act* 

td) Agencies shoukl seek ways (o 
meet the public'a need for biosafcty 
iaformation about substances or 
organisms produced through 
biotechnology, without divulging 

confideDUal bsaincai infomabon.* Such 
sleps mjgbl include: 

(1) Requesting submitlcnof 
cotifjdential buatoeaa trJormatioQ to 
locus their claims for confuleatiality as 
much as possible: 

(2) Reqmrwg aubmitlers o( data thai 
Include confidential business 
Information lo identify those portions 
that arc claimed to be confidential and 
lo subatantiale their claims at Ihc time 
of submission: arid 

(3) Summaruing or aggregating 
conTidenttal data in a maniter thai does 
not c^rnoromise coDfidentiality. 

I Mfi t»-«    Aoency PrvetlcM and 
frocetfiVM lot tr>« lnd«>tn« SMI PUMC 

AvaHabWry of AtftuWcalory OeoMona 
(MeeofTMnandBOon M-4>. 

Tlu* rvcotnxncndsnon exaiairtcfl lh« 
oblig*iiOA of ajmctn lolndrt and eisL* 

• ACUS a«cw«iwnrt>J*l-aw TS-S laM«piM>*« llij«« 
ml C«B«r*l Asvliubaitf mmd Siai«aw3>* cT C««*r«l 
fniicj. 1 cm xa n-a nw^ 

• &M ACUS >n*r<i—wd^tiwy a^4 FfArrsI 
lt*ff«Ui.a>alCMwvM:MM^C>MK«ta N«i IV I 
O R m ai-i naasi 

* b* ACUS Kfcwni«ftd<u— a:-!. t*»»iptHNi 
Ib^il of ih* riwtfo* •( biI«rMt<«i An. t CI1 
jo»a:-i n«*; 

IhMr adMtcAUn d*CMioM tvatlable I0 ikc 
pvhtic 

TW rmdamwIUmmmam Ad (FOlA) 
•poaaa MMMMw aOrsMlMa dtadaawe 

oMifUaMaanii 1  1 UaiwtUAC 
U2laX2). MCha«Mcy. to 1    i  li   n wuk 
puUitfaed nJss. Is mahad H aaka ii^ 
•drwdicalwT dadaiana aad aatea * avMUU* 
f Of puUic laayaoliaa aad canrtaa aaiaM ite 
naienalo an |nai*4y pvUii^ad aai aeytaa 
ar« oAsfed lae aaU. la addrtMa. each a^acy 
•hsU naiauta and makm avall^ta lav ^uhtts 

pravtda IdaatiryUv tnlanaatiaa (or iht pah lie 
S3 lo aay Ealtar icawad. adopSad. m 

rCMA knlMr MBdaus thai 
AaB piuf dj pwblwlL f—riariy 

or sore baqaasUy. aad d«tnbHl« cupm id 
•acb lodes aniasa H daiarataaa by ardar 
publuhed iB Ik* radvl Bi^iMi. thai VM* 

pubbcatua la anmcaaaity and laifwaf tti abtt 
Uany afeaciaa da Im lacL tadea aad 

pobluh or atharwiw aMk* avatiabh la the 
public ihetr sdiudicatory dariaieaiL aa 
raquirwJ ooda roiA |a4_ UM NaUaMl Labar 
RalaUooa Board the MarU Syat^ 
ProtcclMn Board, dka laMvsUte COM wee 

Bdatiaa.1 i].TVUr«» 
addresacd le Ihoae naariii which eidM 
entirely hi] la Indaa. pwhliili ar »alM t^ir 
dedSKHM sKaiUUe la tha pubbc « (ail lo do 
•o adrQuaialy. wbediar m aoi lh*r aac 
sdfiMlicalorT prsocdaol \o pnaamarm aed 
devrlop afcacy policy. 

DettaVe haa surroiiDdsd conaidersboo ol aa 
appTppriale leal lot delensmtat whi^ lypaa 
oj adtudicatory deciaioiu arc Indudad ia ihia 
afTimalive diacloauir obUgaUoa. The 
Altomey Ceoeral taiUaOy expeaaied Ihc 
opmioo thai POtA raqulraa thai agaadca 
Index only tboae dccistooa diod by aa 
agency or retiad apoa as pracadcoL TVa 
ItfDiuboo. In the view of the Aliomcy 
CeneraL was derived tron both dM 
enforcement pnmtioa tn the autula. which 
preclude* the agency troa gtvlnj 
preoedcotial elTKi to aianm not iitdcJwd. 
and the tcsislatlv« bifiory of the lUnila. 
which fakdicain thai dtc dixlosun provlsiao 
wsa Intended 10 nakt avsUahlc docunaaU 
havutt precedcnnal atgnlfkanca. The 
Altomey General alae waa InTlueaced by the 
imprscticalify of irxlexlJit sD a^eaqp 
decitiona 

Appllcatloo ef the afTinaalivt dlacloaure 
raqaiietaenu. beyond abaply precadanttal 
deotiona, however, oflan aeveral 
ad«aniagea First tf ajenctes Index aO 
sigturiceni dedalonk. and not luit those 
decif ton* deemed to be precrdenUaL 
afenoei •vould be Iraa 1/icJined lo be 
restnctivr or one tided is the a«lr<tion of 
ca>es to be accorded pfecedential etltfCL 
Second, pnvsle parties affected b> atenry 

•f salKT aad iBMrpfl 
•4aMaiau«ii*« auiT ••M.AII and matnujummm M 
•ufl iSai atfri • tmnthti of Ww ^bbc TW 

Selim^ (h«i •n«:t ih« pabl>c IIMIHI^ t>* amnJti«4 
•ad *MJ* kwiHii M UM pwblx w Aw p«aim mm* 
(MC'btr ACL'Slt'a-tMOTwb'.atri^-Anxi.UKMi 
«r A«mtT PVtciuu - &•• a(M ACU& 
RMiiM*nwl.t«a >»-» -SEC N*-AMMI lelWfs 
I t»t*t •Mi.unauf iM&MonMaAo^iaU* 

actKW would be !• a bettae poaiUoa is Uani 
o( aad InAacaea ageaqr pobcy. Thkd. a 
hvoadar ^pkaaCtsa «f aanBH««* dMdaawa 
raquirsaMala wvaU lavleaa*! te 
•ndariytiV Sim af ** rOIA tadcabv 
reqoiivwcatt whidi la Is aflerd UUaaaa te 
esaeMial laferataiian aaaded le deal 
eOcclivcty and knowUdtoably wHh Maial 
agaBcir* aad M fward afatnat the 
4n*\opmmt of aecret law Lsslly. a canaal 
Indek W ftAsl deanaaa May aasial agaanai 

> 4ev*iopin| atMdards and policica with 
raoect le mmaaiml I—MS and racwrilf 

The few eaaei daalii^ with Iha FOIA 
afnrwative diacioawa thlljilWwis have 
tenerally rasd Iha piaraJiimBl IMI Waatfy 
Tv-^.—pt— .ft.-i .—Y -'itirlrli- 

ikat an agiiry aaaalJiii la be Uadh« h«I 
I all dietalaaa thai aa a<aBCy routoa b 

pubbc avallabUrty af ftaal 
leas on the btndini uiur* of tb* 
and Bkora OA the eahia that dadaiona 
have 10 Worn and aaitet the faMle. 

Raoof adatfos 

/. Indexing ofAgtjycy Decmant 

Agencies thai do not already do ao 

•hotild conpile 1 subiecl-matter index of 
their adjudicalory decisiona so as to 
afford citLzeni information oaeful bi 
dealing with tbe agencies and lo asiM 
the development of agency atandanla 
and policies on general issues atid 
recurring questions.' 

In meeting FOIA Indexing 
requirements, agencies should etuure 
that a subject matter index Is made of 

Lhcir decisions and thai the index 
includes all aignJRcanl decisions, 
whether or not the decisiora arc 

designated as precedenlisL 
Z Ltvel and Scope ofDeciMiont 

Indexed 
The index should covet the 

adiudicatory decisions of the ageacy's 
highest level inbunaL The agency 
should also consider whether lo index 
aignificanl lower level dectaioru that 
have becotne final Tbe adfodicatory 
deoaiona tntanded lo be covered by this 
recommendation are those made with 

an accompanytng writleo opinion or 
rotionalc in contested cases after aa 
opportunity for a bearing at aoeic atage 

of the proceeding- 
3 Index Contena 

vWtT di* BscrMT) Wi MUblialMd a 
pa\f^ Iha* mm»<m el i«( a»ciaiBM haw y»«<am»al 
rfl««i. Ih« Owl4J»iM» wfr* lk«i Ih* •**•(> w- 
•>«ihi>w ika iTMiMitr a( tyvanng a ar*'** <••« 
•cceta* <snMM a^caiwM pr*c«dnitiBl lalM W 
fitm^i4m fwdMM* abMiK KM LicMra (tei »aftiw>ie 
Uwir dcciuoM Mkd w wwi— bviiw a«I iiapeMwi al 
•fvno eol'O 'od lUadania Srf ACUS 
RrcDflWKfflUa'Kifi ST.T. 'A Hrm R*!* let 1^ Soi.jl 
%n »ni, Appeal* C*witil" 1 Cn as »"-r V« ataA 
ACL-U IUM—^wd*!—• n-a. Trocediiiww ^ *• 
l«Mailt«:i«o Mrf Neiarafaaaitwt Same* U »»w" 
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Agency Indexes Bhould be deiignad 
for elTectJve ind efficicnl UM- 71I«W 
IndexM should conuio •ufTident 
loformalioa on each Indexed decliioo lo 
identify the major issues decided and 
the location o/ the case file. Afiendes 
vbould adopt on* of the fodoinaf 
practices In lodexlog tbcir adjudicalory 
dedslona: 

A. UnivenalIndex. Index all final 
d«daloDs; or 

B. Selective Index. Where the voluinc 
of decisions makes • univrraaJ index 
Ifflpracttcable or unin/onntlive. 
acl^ctivety index final decisions 
omitting tboM decisions thai ar« 
repetitive. Ttw MlccUve Index ihould 
Include all •IfoiAcaot dcoakm*. 
Dedsiona nay be aigniTicaot becaiiM 
they are deemed by the agency to be 
precedential or othenvlse establish a 
principle to fovem recurring cases with 
aioidar facta. develop agency policy and 
exceptioni to the policy Ln areas where 
the law is unaettled. deal with Importanl 
emerging treoda. or provide examples of 
the appropriate resolution of maior 
types of cases not othrrwise indexed. 

* PLW/C Notice of the Index 
Agency Indexes should be fuUy 

diacioeed and readily available. 
Appropriate notice of the exiaiencc of 
nnpubliahed dedalons should also be 
given tn both the agency's FOIA 
regulations and the procadun) or 
•ubatantjve regulations governing the 
^MCific prograoL 

3. Compater Technology 
Aganciaa abould explore the use of 

coinpuiar tachnoh^ In order to promote 
accetaibilty and nduca cost* of 
Indexing. 

UnHcd Suits cooanUtCi aroued the worid 
oocipiela the procsesir^ of lo^ olac BsUlioa 
appLcalKMW for ImmigrBoi SIKI BonlnuDigrafri 
visas tscfa year ApproYimilcty ninety 
percent art grssted len ptreent art denied. 
UMUT curmt pracQca. titt only tv\'ie«« of a 
oooaular oflidsTi denial o( a VIM auy be by 
a Diort tcnlof oITkcar in (be coDaulatc. or. oa 
points of law. by tht Visa OfTice la the Stale 
DepartmciiL Tbe InaufraUon and NationaUty 
Act has been rtad lo prtcludc administraUvt 
review, and iht courts, with a few 
exceptions, have dedmtd to revWw visa 
denials. 

Immifranl visas ai* aviiUbk lo ptnona 
wtih doM laoiily rebtionstilpt lo MS. 
ciUaens and restdeots. or wiUi partioiiar 
abiliiits or akills tlial art needed but not 
oiherwttc tvalUblt la UM United Suiet 
NonlmmtfTsnl visas an svailabit lo a long 
list of clsBsea. ranging IrtMii tourlsti te 
siudentt to ccrittn Types of btutnest 
pertonnci todiplometi. 

Wbaic\eT lb« visas oaitgofy or cJ^ss. there 
cWariy art isiporiaot Mtrvsii at slake Tl>etc 

not twBi ilwae of Ihe applieaaia 

th^fntctvn bui also of citizens and reaidenU 
of th« Uniied Slain who art spoeaoru^ the 
applicani w bavt aomc other loleresl lo the 
appUcani's presaact In the United Stales. 
Theac tnltresls wvraol a cloae look al 
wbtiber biltUl dedalons la this iBipotUQl 
profTViD of siass ad|udleatlon ahoiJd be nore 
fully rtvWwabta than at pieaeoL 

Federal law and Stale OepartmenI 
rvgttiations glvt ccmiular ofTloera swbelaatlal 
disovUon Ln adjudlcaiuig vtsa appUcatlofis. 
For tkUBple, consular officials excrdse 
abtalula discrttitra In delermlnlng whether 
an applicant nay be reprtsented by an 
atloniey or ether quaUfifd repreieslaUva si 
tl>e vlas appbcalEon Iniervltw Fu/thsrtnoTv. 
altbo«nb ctWTeol DeparUnent rtgulaUona. al 
n CF9. n.UlM nqulie that a denial of a 
visa applicaUon be reviewed by a laore 
•takir oflker. the high volome of apphcatioos 
at eome posts has reeulted In only a raridom 
•aotple of denlab being levtewad. Review by 
a senior onidsl oiay also be a problem ID 
stngle^offloer poets. 

Cooeular posU send a tew hundred cases a 
year prescating algnlfkaBt legal laeuas to the 
Vk»M OSkm of the Sble DepairtnaRt (or aa 
•d\ltory opiaion Aat is btodlog only with 
rtsped to legal Issues. Tbe applicaal 
T)picaUy hai DO notlct of this proceeding. 
Swell review affects the results tn only a 
•nail aumbcr of cases, since most visa 
denials are based on a factual detemUiatioa. 

Carrent law has beee read by aonte to limit 
both admlnlstrattvt and tudidal review. 
Section 10«la) of tht INA. a U.SCllO«(a}. 
excepis the Secretary of Suit from the 
admbvittrstioQ or enforT:ement of 'those 
powers, duties snd functions conferred upoo 
ti>j coniular ofTicen rcliting to the gnntiog 
or rrfotal of vlaat ~ Thia language haa been 
considered by tome to prtduda tbe 
tstabbiKmcni of a moft fonnsi review 
iMchaniim within the Sisic D«partaienl 
Further, courts have genertlly iualled tbe 
extent of avails bit judidal review. 

The Conference believes thai II is 
important that there be at least aone level of 
rm€w of coosolar discrvtioo to deoy or grant 
<risa> Tbe svsilablliry of luch review would 
DO) onj)' encourage contiitency and cart in 
the Ijutial sdiudicjtjoQ. but would serve 
interest* of (aimets and icgilimacy. On the 
oUter haitd a review scheme in tlua ares can 
be crafted to a fashion ihal keeps procedure 
lo a aUrumum, takei accouni of the extiemcly 
high volune of VIM applicaiions. and avoids 
ever'jtitiiclatizslion of the process 

Tbe Recommendation reflects a Iwo- 
pronged approach lo ad/ninistratlve review a| 
visa denials, auned both at improving the 
revtew al the consular level and al 
coniiderlng LSC creation of a level of 
c*rnfst'i?d sdiiitni»tj»uve review. The 
•Kggriiioni directed si the consular ofTtces 
are tniended lo encourage quick, conatslenlly 
applied, and cost.efleclite review that would 
resolve many of Ihe issues on which review 
•u^i be requested The PecoRunendation 
also s>kj the Stsie Drpanroent lo study the 
tsaues. arid develop and lubmll to Conereas a 
propoaed procesi tor adaimittrativc review 
of consular scboru. Tbe Conference 
rtcognuei thai there art currently competing 
pnontits for resource* thai mighi be required 
by implemeniaiion of Ihe RecommendattofL 

bwl believes Ihaljheae prepoaala abould be 
Inplcmeolad as quickly as Is feasible under 
Ihec 

1. DM State Department ihould adopt 
a regulation ensuring that applicants 
may be accompanied by an altofoey or 
other authorized repreacntative diuing 
the courae of tbe viaa application 
interview procoaa. To the axtcnl 
practicabla. tba State Dcpartmeol 
ahould tako atepi to reply promptly to 
coranunicatlooa from applicants or 
authorisad repreaentaiive* and lo 
•nsure that fadllUca ara availabla to 
anable applicants to meet Mrilh their 
repretentatlvea during the application 
Interview procaaa. 

2, Tlic Slata Department ahould 
ra<)ulra conaixlar officer* to pro%'ide brief 
but •xplldi written ataieraanta of the 
lictual and laga) batea and rtaaooa for 
denying a vlaa applicatioa excq>t 
wbcrt rcaaoni of natiooal aecurity or 
poieotial adverse effects oo foreign 
policy dictate otfaarwiac. 

L 71M State Department should 
modify Its regulations lo allow Vlaa 
Office advisory opinions lo be made 
available lo applicants and their 
authorized representatives except wbera 
national security or potential adverse 
effect! on foreign policy dictate 
olberwisc. 

4. The Stale Department abould either 
comply with Its regulation fooad at Z2 
CFR 41.1Zl(c) requiring review within a 
coruulale of each deoial of a visa 
application, or examine alternative 
systenu to review visa denlab at 
consular posts, tn such a study, the Slate 
Department should keep In mind the 
goal of enauhng consistency in visa 
adjudications and consider possible 
allematives to address exigeodes 
created by busy consular posts, for 
example, by reviewing random samples 
of visa denials, or selecting for renew 
certain ()'pes of denials. 

6. The Stale Departmenl shoidd. after 
approprlale study, develop and submit 
for Congressional review a proposed 
process for administrative review of 
consular visa actions. • 

t>0$.a>-10 Improvod lta« of Ho«cal 
reraonnel kt SocW Soewmy OtaabHty 
DotermlnaOone fWocomiwendattofi M-10). 

The Social Security Admirustrsiion 
arutually processes store than 1.S millioa 
reqwesu for Disablury Insurance Bcnefiis and 
Supplemental Security Income lequulng a 
delemuoaUoo whether the claimant is 
disabled The Admlnistrstive Conference h«i 

• UII M dwufhi ihai cuntni law prtdiid** (MK a 
Stale Depana«(ii atudy. CB«iyM »hBiJd aailinra* 
dw SUM OcparUMNi M siidavtsfc* ihe si»d) 
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*udr«iwd various «iprcii of the Soda) 
S«ruritr Admiaiitratlona •daintitnbv* 
proc*dur*« in aArtwr raconinwndariont.' Thi* 
r«conun«rtd«iton locus«« more aptcirtcall)' on 
ihc «pprapn«le u*t of iatdicM\ prttonnel \n 
msking di»«biliiy (Uiennlnaliona. 

TtM Soo«l Security AdminKtralkm (SSA) 
Mi«t tn«dicftl pet*onn«I currvsitjr In two 
wayi FinL kaiU«] end rvcofUMWrilion 
dn^nninstKmi ar* made for SSA by 
Ir^tratty funded (tale afcncim thjl iia* 
leatna cotnpcn^ of on* \my diaabUtly 
ejiamincr and one medical doctor or 
I>tircholo||iai * Second, medtcal anwron are 
u>«d lo i^rovidc avljfance of diutMtity tn 
ir.divKlual caa^ and to explaiA or claborale 
upon medical evidence obiai»ed from other 
aourcaa. Medical •oorcei provide evidence 
relattng to Individual ctaima to ilale afenciaa 
ai Ihc initial dcciaion and reconaid^raTion 
Irvola. lo admtnlatralive l^w judgea at ih« 
heanng level and lo ihr Appeala Coundl- 
Requoau can be made to the claimant'a 
treating phjratcian or lo an inJcpcndeni 
phyatcian »-bo ta aaked lo exanviiM tbe 
cLatmani and report on hii or b«r findmfi. 
Doctors ore Kaked by aome admlntatrattve 
Uiw judcee to eapUin or claborale apoa 
eklallnc aaedical evidence, other 
•dnintfttroMwe Uw judfei and moat ataw 
asfticy pcraonnel do roi UM independent 
rBedical dodera tot their purpoa*^ Ktcdjcal 
personnel art involved In tbe diMbility 
delcrminaiian proceaa lor odiar faderaJ 
diaabihty profran* a« w«tl Ahhowgh tbe 
rvtent lo wtuch they ar« uacd vanet from 
program lo profram. programa lypic^ly 
cortrertlraic the uac of medical penoiwel ai 
the uuiial deasion aiage. ai doe* tbe Social 
Soeurity AdmintatratKin.* 

HMT* la ma doubl that nodical peraonnol 
uin efler valuable aaatatatwx In nalung 
diaobility determinaUDna called (or by the 
Soctat S«cuniy Act. Nolwiihalandlog the 
•Tiiaad medical and legal content of the Soi:i«l 
Seciint)* Ada diaabtlily alandarda. moat 
diaobUiiy det«fininal*oru rwqmn Iba 
r*a«hiinn of medical laawea tn one foera or 
anothrr Al the aame ttme. II mwal be 
recogniied thai docton cannot ainiply apply 
iKen gen'rat medical npemar lo the work of 
determining diaability under a complo and 
mHlii'facaled alatuio-y disability *iandjrd- 
Ducton arv atcuHnrned lo evaluating a 
peraen'i lirtiiaiiona in the cenleit of 
treatment, they are onenied proTesaiortaAy to 
idetiiify the cauac of and reaolve limiialiona. 
ratKar IIMH to Identify limiUtMina and then 
meaawre ihcm againal ataied re^wiremenla for 
recetpl of beoefiia. THeae i acmwmandabwna 

' See llet^M«*nd.iian« T»-I (AIJ t>r« .ig •tig^ 
r-OlatdW W«eldi-»rrniMM.*n«| r-^ |A|ifwi>( 

II.IIIOT pa| (Koloi'iU •••rf i> 
• WhiU Ittf C/Hi'rrrvt ki 

rr%eJ^terMtj hon« ItoW *•!«« 

#veMMM4 the arKer 

V aJiln»»*d mt*'\ la Ae iut—i 

are tnteaded to help reconcile the need* of 
tbe Social Socwnry Adarniiairation diwbibly 
detefTOtnatJon prtxaie for siedical upertiea 
and the abihty ol the mmltcal pcofeaaion to 
meet thoae needa 

Medical peraonnel pmform throe mols 
functiani in current practlca. Firot, Ihoy aaaitl 
bi developing (he medical recorda an wbkk 
diaabtlil) decielona ar« baaed Second l^y 
provide medical evtdertce for the record 
Incfoding medical Tifidinga and opuiioua 
rolaling to an individual ciaimanl'i 
DRpairmenta and explanation* of other 
medkal evidence already m ibe rocerd. 
Third ihej- participate la making dlwb'lily 
dedtioni at Ihc irutial and roconndcrallon 
levela baaed on th* record 

Each of iheae tunctiona auggaata modaU (or 
Haiog medical deciaiotunakara In Socul 
Secimly di»abil<ty detenninaboni The (irwt 
model «-ould increase the responribtlity of 
medical personnel tor comp>lir>| all relevant 
modica! evidence  K(*^lcal peraonnel •rowM 
ooncentf iic on evalua^rtg the adequacy of 
iho record and following up wiih reqwoata br 
cianfcalion and addiliooal informatKin ham 
treating and conautting medical aouroea. 
Medtcal personnel would alto be gtvon 
apeciAc rcsponsibiliiy (or aMuring tiwi AB 
mrdlcal evideru:e In the rwcord la de«r and 
node's I aruj able to bolh m«dicaJ aruj ntm- 
medicsl dpria^onrr^kcri TTie itcond modi I 
would improve the wae of docton as aourcaa 
tar auppfying medical daU and oplnigna on 
wbtcb dteabiliry daciaMXu can be based Thia 
model also supporli the uac of medical 
personnel to rvalu;tle and r*eolve certain 
specified mrcical laiues frlpvent lo a claun 
if. i« a particular case, thw are medical 
laaues that can be idaniified aa appropriate 
lor acparate deciaMn The thM nedd wold 
make more affective oac of Bcdical paroonaal 
ui declsiofunaking role This modal wowld 
corvcertnie medical reaourcca at the tnjtial 
decision level, where a doctor would ahar« 
tbe responsibility (or dcoiiecwnaklng with a 
lun-medical diaahUily examiner The doctor 
mcnibCT of the team would be g<ven apectal 
rvfponaibility for ccrtaia taeki. and would 
undertake a full and independent review of 
the entire record tn each case. Th* 
e^pecution ii that through open cithangc of 
inlormaitOD between the two deciaionmakers 
and a reasonable atlocaLon o' reaponatbiliiy 
baaed on each member's CKpcrlise. moat 
d<sab<)ity dcierminalkoiu will bt made by 
conicr-sus If crmriicta arise on medical 
Isaacs, separate medical personnel would be 
p\ en ihe aiithoniy lo resolve ihoae eonfticta 

The follow I r^ rccommrndatiena would 
implement the imporlani pro^ taiorts of each 
of thrse models  hiipl«rmentins tK»»e 
recommendaiiom would require grea'er 
e'penJiTurea far medical pvrsoAAet and 
rvLited acppmi at the slate agr-ncies. 
However. aJdiiional coaiB should be eTset by 
setHigs reswliing from eliminalton of the 
rcconasderation Wvol and reduced nwmban of 
admmiairaiue artd fedrraJ court apfb-als 

RocwnmamUlioe 

A /mpfOi ementi of Ihe Iniltol Dt<i§twt 
Level 

TW Social Sc:uniy Admimst/Jtion 
(SSA) fthovtd vnhancc Ihc 

dectaionmakini role of mcdtol 
pcracnnri at the initial deciaion level 
ThIa cao be accompliahed by LmprDvinf 
upon the catrtax practice of uting two- 
member laain»~con«iaUiif of a inediCAl 
member <i^ la a bcenaed physician or 
ptychologiit and a Doo-medical member 
who kt • disability examiner—lo 
detenniBf diMbitit;. •• followk: 

1- tlmpottsibility for developing 
medical eridmnce SSA ahould sfisure 
(hat tbe Bwdlcal sMinber of the learn i* 
fiven prlokuy rctpouaibiliry for 
<le«e)opiog the medical evidence • in tSe 

(•] Staff and reaotircei ahould be 
allocated ao as lo aaiurc that a compleM 
record of all evidence relevant to a 
dia*bOity cbbB U obtained before aa 
initial decision 1« made on the dain. 

(b) Specially trained tupporl ttalt 
ixtcltidiag DBTMs and non-inetiical 
peraoreiel tboukl be made avaOaUW to 
•••IM the ••dicel ntcmber In devdopfaig 
the owdkal evidence. 

(c) Tbe medical member abould. 
whenever poaaible. be asaigned direct 
retponsibUity for evaluaiii^ xhm 
adequacy of reports from phyaldaa* aad 
for foHowuit up with requeeta (or 
darificaboQ or additional tniorviatioa 
from thcac aouniet- 

2. MenUfying and deciding diMcrete 
ot^dKoI ifsiMs. SSA ahoskld develop • 
bat of diaaetc iaawea ral•<^d by the 
applicabtc diaabiliry itandar<i> that Hwy 
anae in mdividual claima and that ar* 
appropnalc for deciwon by medicaJ 
Bisff Tbe medical member of the teaai 
asaigned to a claim ahould be made 
retponsible for klentifyinf any at»ch 
ditcretr laaues raiaed in the claim, 
developfng all evidencee relevant to the 
iMwe. aitd reaching a decliion on that 
i«fue. 

y Ke%olving medical conflicts. SSA 
thould ensure that medical personnel 
are used to reiolve any confticla on. 
medical Itsuea thai anse tn the couree of 
team evaluations of diaabihty at the 
initial deciaion level. 

(aj Senior medical auff ahould be 
given the aulhority lo review claims 
where the team members are unable lo 
agree and lo recontmcnd further action. 
i.icluding iKe development ofaddilioaal 
medicel e%-ideftee, lo rcit^ve the confliel 

•   AhriJi kJeia^-ori   •allude* |1| m»4<*\ 
f>»C>^ff* aMd eeiaHwi* r«l«'"«i M •" wrfitirf.^ 

indatfiRt •MiMertoe •ymp'om*. Aai I* rele«an> la 
4rt»fmtiuaf Ae eawtenc* ar •rvanry ef Ike 
clB-aur>i I coMd.iKMV anJ lit r^Urulien* J ailw* 
*w4.i«lrMitr*cr tht»4y ai fh* mmr4 Tke 
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fb] If the conflict pertiit*. the ttal* 
•gency'i medlcil personnel ihould 
•iiujne primtry mpK>ni)biljr> for 
BVkluaiiDj the record with mpect to the 
medical laiuea and for making a 
dclennination baaed oo that record. 

(cj AJ part of thit proceaa. 
independent medical expert*, or paneli 
of cxperu. should b« idenlified and 
retained for uac at examining and non- 
examining conaultants. aa approprialt. 

4. Notice of deficiencies in medical 
evidence- SS.\ ahould require that 
dalsianl> be infonned ipeciflcally of 
any deficiencies in the medical evidence 
that could lead to an adverae 
dalennisalioo before the Initial dedskni 
iamade. 

(a) Thla notice ahouU be ^Nvpared by 
tha oedicat member of the team, ghould 
clearly explain any deficiency in the 
medical evidence, and ahoiUd encoura^ 
the claimant to provide additional 
Information and explanation, ai needed. 
Tbii notice should also state that the 
agency Kill assisl claimants in obtaining 
this information when they are unable to 
do ao on their own due lo financial or 
other conarrainls. 

(b) Aa part of this proceu. either the 
claimant or the medical member abould 
have the authority lo iniljale a face-io- 
face interview. 

5. Ensuring quality of evidence. SSA 
ahould take atepa lo ifflprova the quahiy 
of evidence provided by medical •ourcea 
for disability adjudications. 

(a) Cuidelmea should b« established 
thai identify priorities for the use of 
treating physician*, examining 
physicians and non-exaimaing 
phyaiciaru, includuig apecialisla. for 
these purpoaea. 

(b) Selection and evaluation of 
physicians asked to provide medical 
information should be performed by 
medical personnel independent from the 
agency staff responsible for making 
disability decisions and should be 
Supported by a system for quabty 
conlrol covering both the selection of 
physicians and the reporu aubmitted 

(c) Physicians asked to provide 
medical mformation ahould be 
adequately compensated and should be 
provided with inatiuctJons as lo 
applicable agoiicy standards- 

|d) Medical personnel ahould be able, 
when appropriate, lo consult with 
spccitflists before ordering cxam-nfltions 
or leslB. 

(e) All contact* with medical aource* 
r«latin|l to the determination of 
disability for a particular claim ahould 
be documented routinely in writing and 
Included in the record SSA should 
ensure that claimants are provided a 
copy of any reports prior to issuance of 

the decision and accorded an 
opportunity to object and rabul 
appropriately. 

Ik Training onS nupervision of 
medical penonnei- SSA should enstire 
that all medical personnel are trained 
fully on legal and program issues and 
wo^ under the supervision of the chief 
medical officer in the stale agency. SSA 
should also ensure that medical staff act 
in accordance with the rule* established 
by the Sodal Security Act and relevant 
federal court decisiooa. Including the 
requlremcot to obtain and give 
appropriate weight lo the opinions of 
daimanls' treating physiciana. in 
peKorming the fuDcliona deaoribed in 
paragraphs 2. 3(b). and »(a). 
B. Recongideratian 

7. Elimination of Reconsideration. 
SSA should seek to concentrate the 
effort! of the disability det^mination 
team on a sin^e Initial deciaioo process. 
as outlined in these recommenddliona. 
Together with implement*tjoos of these 
recommendations, the separate 
reconsideration stage ahould be 
eliminaled- 
C Appeal Level 

8. ALJ use of medical experts. SSA 
should encourage its administrative law 
{udges to call oo an independent 
medical expert in appropnale cases to 
assess the ne^ for any additJonaJ 
medical evidence and to explain or 
clarify medical evidence in the record.' 
SSA should make clear by relation 
that a medical expert's evidence can be 
presented orally or in writiog- The 
regulations abould also provide that 
claimants are notified of the incJuaioo of 
an expert's report in the record and 
should assure that daimanta' rights to 
object lo the Lndusion of the report 
submit rebuttal evidence, and cross* 
examine the expert are not abridjred. 
The regulations should also provide that 
all information and opinions provided 
by medical cxpcrta nuat be tndudadin 
the recard. 
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1319.12   SUtemcnl on rciolulton of Free- 
dom of Information Ac! dliputc*. 

The     Administrative     Conference 
sponsored a study of the resolution of 

238 
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disputes arising out of Freedom of In- 
formation Act ("FOIA") requests that 
are not handled to the requester's sat- 
isfaction at the agency level. Specifi- 
cally, the study proposed the estab- 
lishment of an independent adminis- 
trative tribunal to resolve these dis- 
putes, either In fopnal hearing pro- 
ceedings or through informal concilia- 
tion. Alternatively, the study suggest- 
ed the appointment of an ombudsman 
within the Department of Justice to 
review and report on agency POIA de- 
cisions, mediate FOIA disputes, and/ 
or provide Informal assistance to per- 
sons requesting information from 
agencies under FOIA. 

Currently available data do not 
clearly establish the need for either of 
these specific mechanisms for han- 
dling FOIA disputes. The ability of 
the administrative tribunal in particu- 
lar to increase the efficiency or effec- 
tiveness of FOIA dispute resolution Is 
doubtful, especially given the moder- 
ate FOIA caseload (approximately 500 
new federal court filings per year) and 
the high degree of public confidence 
In the current system of de novo Judi- 
cial review of agency FOIA decisions. 

However, the Conference believes 
that greater reliance on Informal ap- 
proaches to FOIA dispute resolution 
could result In more effective handling 
of some FOIA disputes without resort 
to court litigation; thus these ap- 
proaches bear further exploration. Ac- 
cordingly, the Administrative Confer- 
ence concludes the following: 

1. The Conference does not at this 
time recommend supplanting or 
changing the currently available 
remedy of Judicial review In Federal 
district courts for requesters denied in- 
formation under the Freedom of In- 
formation Act. However, the Confer- 
ence does believe that a number of 
cases filed each year challenging 
agency denials of Information under 
the Act could be resolved without liti- 
gation. Additionally, some disputes in- 
volving agency handling of Freedom 
of Information Act requests (I.e., 
Issues such as processing delay, ade- 
quacy of the agency's records search, 
or availability of fee waivers as dis- 
tinct from the outcome of the request 
on the merits) may arise from misun- 
derstandings   that   could   be   qulclcly 

cleared up through infonnai invesllga- 
lion or discussion Cuntiiuiliig atten- 
tion should be givon to developing 
mechanisms to ^imiplify and to speed 
the process of review. 

2. The Dcpartmi-ni of Justice and 
other agencies handling FOIA re- 
quests should explore the voluntary 
use of Informal alli-rnallve dispute res- 
olution techniques, such as informal 
investigation of complaints, ntedlallon 
or conciliation, and provision of a neu- 
tral Kovrrnment ofdriitl to iild (he par- 
lies in reaching scKlemeiit.' (o avoid 
unnecessary lltiKaiioii of Freedom of 
Information Act dlspuli-s. and !>hould 
use those lerlinlques when appropri- 
ate. 

3 On a limiled biuils. (he Depart- 
ment of Justice already provide.s infor- 
mal assistance to requesters (hat the 
Conference believes helps (hem in re- 
solving Freedom of Information Act 
disputes. However, this function Is not 
generally known to the public. These 
services would be valuable to a larger 
number of people than now receive 
them, and the Conference encourages 
the Department of Justice to explore 
means of making (.hem be((er known 
and more generally available. 

iS2 PR 23636. June 24. 19811 

8 310.13 S(alrmrn( on diapulf rrwiulion 
procrdure in repamliunii and •imilar 
cawi. 

Where Congress has established nri- 
vate rights, effective means of protect- 
ing them are crucial. Congress has 
used a variety of procedures to protect 
consumers. workers and certain 
others. In many rases, it has estab- 
lished formal adjudicalory process 
(e.g. within regulatory agencies like 
the Federal Trade Commission or 
review agencies like the Occupational 
Safety and Health Review Commis- 
sion). Congress has also recognized 
that, in many cases, formal agency 
hearings or court litigation may be un- 
necessary or loo costly. Thus, alterna- 
tive or supplementary agency proce- 
dures or even private-sector proce- 
dures have been established to reaolve 

' Stt ACUS Recommrndation 86-3, Agen- 
clrs' Die of Allcriiallvi- Meitu at Dispule 
Kiviuliidnii  >'Hriti:r.>|i)i i<l 
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disputes that formerly would have 
been left to the foiTnal adjudication 
process. 

Agencies' use and oversight of these 
dispute processes has become even 
more Important In light of recent con- 
gressional developments and Supreme 
Court decisions. The Supreme Court 
recognized in Shearton/American Ex- 
prett. Inc. v. UcMahon, 107 Sup. Ct. 
2332 (1987). for example, that arbitra- 
tion processes are often adequate to 
protect statutory rights, particularly 
where an agency can oversee their op- 
eration to ensure their adequacy. 
Indeed, that case enforced an arbitra- 
tion agreement even for a treble 
damage case brought under the Rack- 
eteer Influenced and Corrupt Organi- 
zations Act by a plaintiff acting much 
like a "private attorney general." 

Agencies' approaches to "repara- 
tions" and similar programs to safe- 
guard consumers reflect the diversity 
of approaches that are available. The 
Securities and Exchange Commission, 
so far at least, has relied on a purely 
private resolution mechanism—ex- 
change-based arbitration. The Com- 
modity Futures Trading Colmission 
("CPTC"). has davelope', pursuit to 
statupory mandata. Its osn distinctive 
dispupe resohqtion program. Since it 
was formad In 1970, the CPTC has ad- 
ministered a "reparations" program 
that adjudicates bepsaan coiikdity 
fqpures salespersons (knksn as 
"fqpures colmission merchants") and 
aggriered custklers.' 

The CPTC's program provides an In- 
teresting alternative to civil litigation, 
formal hearings under the Administra- 
tive Procedure Act, and commercial ar- 
bitration.' Like arbitration (which is 
also an option available to aggrieved 
customers), the reparations program 
uses decisionmakers familiar with the 
Industry from which the disputes 
arise. But these decisionmakers are 
CPTC employees, rather than arbltra- 

• Other Manclea. like the Pe'eril Marl 
time Culmlanloti and the II 8 Oriiarllriit n| 
Aurlculture. have reparations programs that 
differ In significant respects. 

> Penoni with reparations claims may 
pursue several other avenues of redn.'u I Na- 
tional Futures Association arbitration, pri 
vate lulls), so the entire CPTC program U 
in essence voluniary 

I CFt Ch. Ill (4.1-19 EdlilM) 

tors drawn from Industry—either 
agency administrative law Judges or 
other specially-designated agency em- 
ployees known as "Judgment officers". 

The CFTC has been creative In fash- 
ioning procedures for the reparations 
program. The "formal" procedure, for 
claims of more than $10,000, Is akin to 
the adjudlcatory procedure provided 
In section S54 of the AFA. The "sum- 
mary" procedure for claims under 
$10,000 dispenses with several formali- 
ties. Including the right to an oral 
hearing. It does permit a telephonic 
hearing. A third, "voluntary" proce- 
dure. Is available for claims of any size 
and must be elected by both parties. It 
dispenses with a written opinion by 
the presiding Judgment officer and 
appeal righu. While the CFTC's pro- 
gram had a troubled early history, 
characterized at times by crippling 
case backlogs and severe budgetary 
constraints, recent years have seen en- 
hanced resources and a considerable 
Improvement In case management. 

The Administrative Conference has 
begun exploring these processes with 
its research Into the CFTC's Innova- 
tive approach to consumer protection. 
The Conference sees important bene- 
fit In programs, like the CFTC's. that 
offer complainants procedural options. 
Creation of an agency review process 
for corwumer complaints benefits the 
regulatory agency because the process 
provides a valuable pipeline into the 
problems of the Industry; resolving 
these complaints serves as a constant 
challenge and Impetus to the agency 
to Interpret Its statutory mandate. A 
three-tiered approach like the CFTC's 
permits added opportunities for proce- 
dural tailoring. On the other hand, 
the parallel private declsional process 
may be less expensive, faster, and 
more responsive. Parties benefit from 
having both a choice of forums and an 
opportunity to select a dispute resolu- 
tion procedure that suits their needs. 

Much remains to be done in consid- 
ering the best approach for particular 
agnncU;*, and this statement Is Intend- 
ed as an Initial foray. The Administra- 
tive Conference suggests that contin- 
ued experimentation with alternative 
types of procedures for resolving 
Issues arising In consumer protection 
programs is Justified. AgcncIrs admln- 

240 
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Uterlng statutes that recognize a pri- 
vate right of action should consider es- 
tablishing, or seeking authority to es- 
tablish, a reparatloiu program offer- 
ing creative procedures for "formal," 
"summary" and "voluntary" dispute 
resolution, along the lines of the 
CPTCs where: 

(1) An agency statute provides for 
and engenders substantial private liti- 
gation and/or arbitration: or 

(2) An agency regulatory program 
centers on a single Industry or group 
of similar industries, such as vi/ould 
permit creation of "expert" decision- 
makers. 

An agency with both of the charac- 
teristics listed above would be a prime 
candidate for a reparations program. 
Each program of course would be 
crafted to meet the special needs of 
the agency's particular regulatory ju- 
risdiction. 

Management of reparations pro- 
grams should take Into account these 
factors: 

(1) Where complaints are to be re- 
solved by summary or voluntary proce- 
dures, the discovery process should be 
streamlined to comport with the goals 
of less formal procedures. For exam- 
ple, the number of Interrogatories and 
requesta for admlsstona may be tub- 
stanttally limited; and summary Infor- 
mation rather than facsimiles could be 
deemed responsive to requests for the 
production of documents. 

(2) The Judgment officers used In 
summary and voluntary procedures 
need not always be administrative law 
Judges or even attorneys, so long as 
they demonstrate sufficient experi- 
ence In, or knowledge of, the regulated 
Industry or applicable law. 

(3) While summary procedures by 
their nature may not require an in- 
person hearing, telephone hearings 
may provide a useful and Inexpensive 
way of allowing the Judgment officer 
to question parties and witnesses. 
Telephone hearings should be avail- 
able whenever a Judgment officer be- 
lieves such a hearing is approprlnlc lo 
the resolution of a dispute. 

(4) Since complainants In repara- 
tions proceedings frequently appear 
without a lawyer, agencies should 
make the dispute resolution proce.ss 
understiuidablc    tu    I he    lay    pir.soii 

Tuwiird that end. nullrt-s and descrip- 
tions of till* process should avoid 
whenever possible the use of legal 
terms (eg , "pleudliigs" or "discov- 
ery") when- a colloquial teim will suf- 
fice. Where use of a lay term would 
mislead, or where no appropriate term 
is available, agencies should make 
every effort to assure that the legal 
term of art has been translated for the 
lay party or even provide a glossary of 
such terms for the benefit of the lay 
reader. 

(5) Managers should assure that a 
sufficient number of Judgmi-nl officers 
are employed to reduce the overall 
processing time for summary and vol- 
untary proceedings, and thus lo 
permit those forms of procedure to 
fulfill their promise. 

(6) Case tracking systems for repara- 
tions cases should be used, or modern- 
ized, so that the location and progress 
of any case can be quickly idciuified 
and bottlenecks eliminated. 

153 FR 26032. July 11. IS8S) 
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Tht Alien Let^liMbofi Program. authonzMl 
MKlcf th* ImrugTitton Rcfonn and Contiol 
Ad of IflM, cjvaied • program lo alknv 
nnaoi alieni prvMnt Ula^lly tn the Unllm) 
Sutn lo oonvrn (heir flUtm to that oT a leg«l 
naidcfii- The prosram li admini*t«rcd by ihe 
tauni^lion and Nirunllution Senrioc and 
baa a ahon and drflned hfetima. which » 
headms Unvard comptvlton. Tha (ffahutton 
fnfrarD coniaina (wo aeparale piece*: the 
'iection 245A' prosram. for aliens who have 
been m the country ilnc* ]anu«ry 1.1M2: and 
(hr "•pecial agncultunl woTker" progran. for 
alwn farniMOTkcrt who woHied tn apaafted 
a^culturat employmenl for a( leaal 80 daya 
during a *pecir>«d period. The appttcaitton 
pertod (or ihr '•ection ZtSA" prognm no 
booi May V 1987 tkuouffa May C IML The 
a|)piicaiu>n (or ibe SAW program ran from 
Ime 1.19B7 thKMsh November ». ISM. 
Ahhouth the INS ha« aded on nnott of the 
caaea. ao<nc arc likely lo remain pending for 
Btontba Morvovrr, at deftcnbed below, the 
aecond pha>« of the procesi u tul) or^pHng. 

The Admiruitralivt Confrrtnce hai ttudied 
the INS'i pn>ce«*ing of ahcn legalization 
applicahorui from the ilandpointa of what 
mprovemcnU can be made by the INS tn the 
rvmainlng phaaet of the legalizalion program 
HaeK. and wbal leaaona can be applied in 
future maaa deaaMnBuking programa by the 
INS or by other agenciea. Thto Staiemtnt 
doe« no! addreaa the inenia of Utigalion over 
the regulatory ground ralet of the program. 
but only the procedure* for handling the 
appficaiiona themaelvaa. 

Dnaiptioa of tbt ProoMt 

The Alien Legalization Program hat 
been adminUlervd by the INS uiins a 
framework of local Legalization O^icei 
(LOa) U(T7 of them across the coujilry) 
and four Regional Processing Facilities 
(RPFi} to process Ihe more than three 
million applications for legalizalion that 
were received. Applicaliona are filed 
with Ihe LOi. where interviews are 
conducted and recommendations for 
action arc made. The files are then tent 
lo a central processing center in London. 
Kentucky, following which they are 
forwarded lo one of the four RPFs 
across the country. The RPFs make the 
delerminahons on the applications. 
based on the file malcrial. Appwal of a 
denial of legalization status is available 
lo Ihe Legalization Appeals Unit (LAU) 
in Washington. D.C.. and is based on Ihe 
•"adminislralive record." 6 U.S.C- 
i:55j(fll31(B) 

The legdiizaiion process has IMO 
phases The first phase is to delermine 

' whether an applicant qualifies for 
ksaliiation The second phase, wbtch 

applies only to qualified aeclion 24SA 
•pplicanlB. involves a datennination 
whether they qualify for permarteni 
resident alien status (In the africuliural 
program, permanent resident alten 
Btalus is automatic) The initial 
application period for both pro^wns it 
rvow closed aivd the INS haa processed 
a large number, allhouth net all. of 
those applications. 

The "remote decttionmakirtg" system 
employed in the Alien Legalizalion 
Program tnvolvea decisionmakini at the 
four KPf B rather than al local Icvcli. 
This system has provided iiMre 
consistency in decisions than other, 
more decentralized Bystems within the 
INS. Having Ihe determination made by 
a person removed from the iiKlivldual 
who actually Interviewed the applicant 
reduced the potential Bub|ec1ivity of 
decisionmsker*. Because Interviewers at 
the local levels knew thai their files 
would be examined in virtually every 
case, the quality of work In the files has 
been relatively high. There arc also 
Buggestiooa that the system of regional 
facilities promoted cosl-cfficicncy. 

The RPF remote decisiorunaking 
system. ho%vever, has not been without 
problems. The elimination of direct 
contact between the decJsionmaker and 
the applicant, which helps eliminate 
bias or prejudice, alto eliminates Ihe 
opportunity for first-hand credibility 
determinations by Ihe ultimate 
decisionmaker. The RPFs abo have 
been very isolated from Ihe public 
making it difficult for applicants or their 
reprcsenlativea lo acquire information 
about the Btatus of cases, among other 
things. The RPFs have had only limited 
access to legal advice from INS 
attorneys, requiring them in al leasl one 
facility to seek advice from Ihe LAU. 
which is the appellate unit that reviews 
appeals of their decisions. There have 
been some difficulties relating to the 
interaction between the LOs and the 
RPFs. and relating to the provision of 
adequate noiice to applicants al 
different stages of the prt^am. There 
also has been reported an unexpectedly 
high incidence of fraudulent 
applications, particularly in the 
agricultural worker program, which the 
RPFs were not equipped to handle 

Overoll. however, the system for 
deciding legalization applications 
appears lo be working fairly welLThr 
results among Ihe regions have been 
quile consistent so far The INS has 
been able to process large numbers of 
the applications, particularly in the first 
phase cl the section 24SA program 
Morcoxcr. the INS h»5 recognized many 
ol thr problems, and t,«ken steps to 
addrps' ihcm 
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Fma the INS experience, it i« pouible 
lo dcri^t HWDC teiM>na» ool only from 
other ISS programi in tbt future, but for 
other eiendes that may considv mjog • 
tyitem of reioote decikionmakinj for e 
lar^ V oluBM of catet. There are aJso a 
nuffiber of UesAoni that can be drawn 
about the Ajien Legalizalioi) Program in 
particular White that prognm 1* 
nearing completion, to the exteo! that 
(hcae cuMDenia rtfer to eleoenU of the 
prognm thai are ongoing, the 
Confcreooe encourages the INS to 
impleacsit the lUQcalioiia to the extent 
poaaible and to the extent that it baa not 
elready dan* a«. 

A. The Coofettnce eaootiragct 
agencies. Including the INS, to consider 
using retoote dedsioomaUng where 
tfaerr is a Ucge volume ef cases to be 
decided MI the basis oFobfectivety 
verifiable fnfonnatioo wftbin a written 
nie. pturticoIaHy wfwrt bias^ prejudice or 
other subiectivity may be a signlGcaDi 
problca. This syiteis cppe&n to 
pmDolc can*i»iency among 
dedsionaafccTV, ptrfaapa becauae of the 
more centmllxed natan cf the process, 
and die Fact dial It la eaaler for a unaS 
group of managers to ooofer on a regular 
basis abcwt the decisioranaking procesi. 
Agenctet should. In Implementing such a 
system, consider the following 
sugge«tlon»: 

1. lo • reotolt dadalaaDiaktng system 
in which a file prepared on a local level 
will be the basis for dedsionmaking. 
there must be dear guidet^pea as lo 
what are the neceasary contents of the 
file, and dM use oTstandardlxed forms 
and checklists la encouraged. 

Z Where the local ofBoe fs making a 
prehfflinary recommaidation to the 
remote dedtioomakJng center, the local 
office should be tnstrucled to provide an 
explanation for Its recommended 
decision thet i$ sufTIclent to provide the 
remote center with the maximum beoeflt 
of the local ofDce's information and 
Inleraclicn with the applicant or other 
inters*led person whose cstt Ii being 
determined fhereinaftsr "appKcant"). 
Appropnslc forma or formats [e^g., 
computer entry] should be designed lo 
ensure that the necessary informatloo la 
t.*»n5rpitl*d in « uniform manner to 
assKl in review snd rcdievsL 

3 It IS tmportanl thai adequate 
information be avsitable to the 
applicants and their representstlves 
coQceming their cases. To fsdKlate this. 
case tracking systems capable of 

responding to isquihes should be 
developed. Applicanu should be daarly 
informed of the process relating lo their 
cases, ftod be given adeijuate notice of 
each step thai requires or pro^des ao 
opportunity for action or partiapalion 
00 their part 

4. To avoid the appearance or 
actuality of conflict ii is imporiant that 
the remote dedsionmsking centers have 
adequate access to legeJ advice relating 
10 the merits of matters before them 
from agency Legal slaH olbcr than from 
ihe appeUata uniL U any. dut reviews 
appeals of their dadaioDB. 

5. Ensuring Impat from local pertonnal 
on otdibfUty isnts Is of particular 
importance. It nay be useful to ccmsider 
ways of videotaping or otharwiae 
racordiag intarviawi wber* the 
appUoaal'a credlbUity is at iaaaa. 

•L Where helpM. dm decislonmaken 
at remote dedflonmakiBg centers 
aboold be provided the opportunity to 
work for a short period ol time at a local 
office, giving than firat-baod oqjcrlenoa 
in interviewing applkaota, in order lo 
provide them a beMr sense of the 
impbcetioas of ttw tafDmatioa diey 
reoeiv*. 

7. The remote dedslonmaklag caotere' 
aunagera should consult with each 
olher taguLsHy on subaiantive and 
pnoaduraloke tiara in order to ensure 
that Ihev actions are consistanL 

g. It is hnponaat thai the syelen be 
able to provide new or amended 
instnicttooB to (he local ofTices quickly. 
so that consistency can be maintained 
and the benefits of experience 
transmitted. 

B. With respect to the Alien 
LegaUzstiao Program specifically, die 
CMkfcfenoe eaooarages the INS lo 
implemeot or oonHaus to implement the 
followhag suggeatioos to the extent that 
they rvfer lo eUnients of die program 
that are ongoing: 

1. Action ahoeld be taken lo ensure 
that mIormsliOD cooccming individual 
apphcBlions forlegalixalion t» readily 
available to the applicani or his or her 
repreeenlalivc. IhlS should: 

(a) Balabhsh a method of tracking 
cases thet would ensUe applicants or 
their represents lives ID obtain 
informsrion eirp^dilioualy ccnceming 
ihe stalui of ihctr cases: 

fb) Eniur* that applicants are clearly 
informed concerning all of the steps 
required to complete the legslrutkm 
process, both initially and as actions sre 
taken on their appticstioRS. particularly 

where further action on their part may 
be called for. 

(c) Recognize lbs need to extaod 
completion bmcs where applicants are 
unable to fulhtl educslional 
requirements due to s shortage of 
educational facilities or prograna: 

(d) Supplement existing mail 
communication with apphcanta. 
induding through the use of broadcast 
media. Psnicular silentioa should be 
paid to the mobUily of many applicants. 
as well as to the fact that applicants 
have not always understood the 
mulbple-slep nature of the process, snd 
thus have not resLud that INS ouy be 
seeking to conmmnlcatc with them. 

2.1N5 should ensure thsl RPFs have 
sufficient access to legsl sdvlcs from 
INS attorneys: however, thi RPFs should 
not sack legal advice from the 
Legslizslioo Appeals Unit (LAUV-tkc 
office that reviews appeals at RPF 
dedslons. 

3. INS should consider making the 
following modificatkms in the way 
appUcatioos-are procasacd by the 
Legaliiatioo OCBcas (LOe) aod RPFs: 

(al it^^JMjqg In the *Tr•"'T^""**'^'*" 
forma used by the LOs an additional 
option, "recommended sOMtiny". in 
order to assure thai the RPF reviews the 
application, wiihoul having to 
recommend denial for lack of another 
option. 

(b) Arranging Eor the following to 
cases where fraud is snspectcd: 

(i) Raintcrviewing applicants whose 
cattt have not been decided: in the caae 
of SAW applicanta. auch interviewa 
should be done by spedally-trainad 
dedsJoomakers with knowledge of 
agriculture. 

(Ii) Using video cameras to tape 
remaining iniarviews. In order to bavs a 
record on which crcdibihty can be better 
assessed. 

(iii) Asstyiing reauining cases el the 
RPFs lo specially trained teams of 
decisJoRiosken; in the CSM of SAW 
ftppUcsnts. iuch deosionmakers should 
be trsinsd lo review sgrKultursl cases 
snd the types of fraud thsl msy appear 
in such cases. 

(c) Considering whether LO personnel 
should have more direct impact on 
legsLmtJOo deoaions. sine* they sre the 
ones who scluslJy hsve the opportunity 
to assess the credibtiity uf applicants. 
Mtchaa) W. lew—. 
Dtpwtf Itmvarc/t Dtnaof. 
Dtf ipd IHIW sa taaa. 
|Fit Doe a»-iuea nM 7-r.«et ass ami 

I 
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*   * rcslmcturcd tysicm for cansld«in( 
cotnplainta. gntvmnctt and appeal* lUed 
by federal cmploycca In retpona* to 
pervonnel aciiona.' Peraonncl ditpotM 
typically Involve auch matlen ai 
refflovaU from the aervicc. rvducUona tf* 

' pay or (rvde. auapcnsiona. furiou^M. 
proraolion and award daciaiooa. and 
rwhicliona-In-force. 

Congreaa' 197B reviaioa oi Ihc 
tracaework. for conaidaring etD(dj,ea 
complainta. grievaaora and appnUa waa 
in part profnplad by the confuaing. 
complex and h»a conauming nalva of 
ihc existing proceduraa. Moreover. ^ 
procedures were seen aa InttmkUtkit to 
both maoagera and employeea and. 
therefore, likely to delcr maoagert fron 
taking appropnale personnel action and 
to discourage employeea from purauing 

* available avenue* to vindicale their 
righla. There waa also a pcrccplioo that 
the GvU 5«rvic« CoauBfaaion waa 
unaympalhatic to csiployec 
diaoimtnation caacs and to uniona. 

The statutory frameworV created kn 
ISTBL. wtth its new foruma for 
adjudicaling employee claima. waa no 
lest complex and has conUnuad lo 
produce costa. dclaya. aitd confutioa. 
accompanied by substantial reaovrca 
cofDOiitments. Dost acruliny discloaea 
that this complexity waa in large part 
created by the tension irOierent In the 
•imullaneoua pursuit of three ioiporlant 
legislative go^a: adequate protection of 
amplo)-aes tnm diacriminalion:' 

•Fmto 
iWCSJtA. 

1 Orr« ml T%natmmA fcU—a"***" IOW4V "Wli 
W VMMrf vilh Ita » 
•UiFMBMiKt aikri MlvrcB IIM tew* a-Ml ml** 
pB<«rMwa Ih* Onl Mrvtcr mttmft vith r*«a> 

1 Umt SyMwnw rt«MCM» loMd (MSTVt »lHcfe 

lM*nn( and ixudini cw^ltr** app**!* hwa ^^AiT 
paraflrvwl •cikoiu of vanou* bnd* meliidiag ••!" 
a«riam>fK« and dtacj^lMMr)! Kit«n« 

I Omcc«ltk*SpKMlCoaM»lt09Cl-WhN 
ctwrprd •tib ilw tfrwMwaliN Mid ftfimhrnm 

ancut«* h««« •Dafvdlf •ccwnaa; 

•l*r«iM aa Omy •ppit te botk a«MK Mkd pfirw* 
In 1970. Cwi^eas enartud Cic nosl mpWimrni. wchMht^Tril* VTl«(tti«Cnilll^« 

lonprehcniue revision of the federal f^' ** '»• *** *#• ft»cn»">«i»^ « iMptey^n* 
ovil service la%^ since the Prnukion A«t ^^ ih. a,k,w.«i*« Act ••d 

AC. oM«3 TJe CvH Ser^^ice Refc^m ..'JLt.'Z'iiiSn:^"^^?^^ 
Art (CSRA) of 1976 creeled new hr.>M«and trrtitt^ m»<vfi rn «(•oU-f lateu 
inaiitulions artd procesaea for personnel ^r-ciKn ar-d iv*t««n«g atbiuatton a-am* M 

management, including a aubatanliaHy m,um (..u.na -rta« th. .ov* •* ••rw-**^ 
pwiam* pr«c«di>f«a ((latiliahtd b) colkcUva 
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uniformity in fedetal personnel 
roai-.agcmcnt; and tolidincatioD ind 
cxpan*ion of the place of Arbitration as 
a mechanisin to resolve federal 
employee grievances. 

As a general pnncipli!. procedures for 
handling federal cmpio/«e disputes 
shotild be as simple aoj fjtr as feasible. 
Fairness must include a concern for the 
timely, final resolution of claims. At the 
same time, howrcvrr desirable 
procedural slmpiificaiion may be, 
federal employee* and manafters alike 
should have confidence in the processes 
tv ediudicating perwrnoel disputes. This 
is cspacially tnw when s federal 
employee contests s personnel action on 
the frounds of dischminsUon. since 
oot^nii is more basic than the right to 
be free of invidious discrimination. 

To address these matters, the 
Admiaistrativa Conference 
coDuniasioned a coosultanl's report* 
Tile report daacribaa Out htsloricat 
beckfnwnd lo ihc 1978 refoma, along 
with the itutitutiooal end procedural 
frameworlc created by the CSRA. It 
examines the operation of the system 
and makes spcdfic recommendaliona 
for legislative and administrative 
changes. The Conference's Commiltec 
on Covemmental Procesaei fans held 
numerous meelings lo consider the 
report, has provided opportunity for 
public partiapstion in those meetings 
and has Invited public cosimenl on 
various procedvat changes that mighf 
be recommended. 

This pnxess hss demonstrated the 
coDlinuing importance of employee and 
management concerns m addressing Ibe 
procedural questions thai are the subbed 
of the study. The intricate web of 
processes, consciously designed by 
Congress in its ensctment of the CSRA. 
resulted in part from subsliinlive policy 
iind value judgment! that transcend llie 
domam cf edminislrsltve procedure. 
T>te complex frsmewofV h.is been 
perceived by employves «pH ihcir 
rcprejcniatives as providing necessary 
protection agaiDat pos<ib!e arbitrary 
employer action, particularly in cases 
where discrimtn;ition Is alleged As a 
result employees may perceive 
proposed procedurst simpliricalion as a 
poicnlisl threat to substantive tights. 

For this reason, whether lu rct.iin or 
modify the preseni pro^iedures must be 
resolved largely through llic legislative 
process. The ex^tience of the past 
decade, as descnb^d in Ihc consultant's 
report, has pervaaded the 
AdministrativeCnnfcrsnre tlisl the time 

is hpe for fresh consideratioi by 
Congress of the problems that gave rise 
lo the CSRA and lo the Issues that have 
developed subsequently. In fact 
Congress has started to re-cxamlne 
•elected aspects of the syslem. Including 
equal employment opportunity. In 
addition, the EEOC has issued a oolice 
of proposed rulemaiOng to change 
substantially the federal sector 
discrimination complaint process.* 

This Statement describes certain 
importanl issues thai we believe shuuld 
b« addressed as purt of a 
comprehensive congressional review of 
ih* CSRA processes. These include: 

(i) Whether there should be one rather 
than the present two opportunities for a 
hill scale thai-type proceeding in cases 
raising claims of discrimination; 

[iij Whether to retain the existing 
complex BtTVCturc for administrative 
adjudication of "mixed" cases, i.e.. those 
in which the employee alleges that 
unlawful discriminalion was the basis 
for an adverse pereonnel action: 

(iii) Whether the government should 
have the right lo appeal to the courts in 
caM!s Involving claims of discrimination: 

(ivj Wliether employees or their 
unions should be permitted to seek 
judicial enforcement of arbitral awards: 
and 

(v) Whether the functioning of existing 
adjudicatory frameworks—grievance 
systems of individual agencies, agency 
complain! processes for discrimination 
cases, the MSPS process and the various 
Degotialed griei'ance procesaet—could 
and should be improved. 

These questions cannot and should 
not be examined in Isolatioa as any 
review of Ihc procedures of the CSRA 
should recognize the integrated nature 
of the complex procesies of the Act 
Whether or not congressional re- 
examination lakes place, this Statement 
also Suggests ihal the Office of 
Per40nncl Management and agencies 
scnitinize and. where appropnale. seek 
ways lo improve the patterns of 
communication within agencies and to 
employees regarding the workings of the 
complaint grievance and appeal system. 
The Conference encourages the croalive 
use of alternative means of dispute 
resolution in resolving employee 
claims.* 

A. Seed for Campr9l>en»iv9 Ovenie*if 

In cons;dertug the issues posoJ below. 
Congress shoiild take into account the 

C«»f»pLjini. App««t MMJ Gncvancf S>>IMIU A 

L I     (IIMI 

Opp.niinDy'' lai cm p»n WiA\ M lad *•*• *y*7 

* %m lUcMiMtrndjiMMi S»-l ASHK>«* U*r «t 
AtMfiM;i*« MaaM of D.*r>ui« MtioluKocL  I CSV. 

fact that ihe intricate federal personnel 
schema consists of numerous 
inlerrelated processes arul InstltnUona. 
Accordingly, atetolory cbeogea should 
be enacted only after careliu 
consideration of thetr potential direct 
and Indirect cooaequencef Ihrou^wut 
the system for reaoMng employee 
complaints, grievances and appeals. 

B. Ctuea /tahing Claims of 
Di$criminatitm 

1. TM Numbtr of Hoarutga in Mi'xod 
CasM. IkOxed* case* are ooDtroversiet 
involving personnel octlaoa appealable 
to the MSPB, where an en^loye* aDeges 
that unlawful discriminaboa was a basis 
for the agency's action. These cases are 
"mixed" in that they involve lasues both 
of civil service law and employment 
discrimination. Under present law 
federal employees, unlike employees in 
the private sector, oo allegations of 
emptoyment discrimination to such 
cases, have a right lo a full trial-type 
administraUve bcartng (al the MSPB) 
and. if unsuccesafuL may obtain a 
second da novo adiudicalory hearing In 
United Slates District Coxtrt The 
question for congressional coruideration 
is whether an employee who has chosen 
a trial-type administrative hearii\g In a 
mixed case, and has then been afforded 
the opportunity for a fuU evidentiary 
hearing on the record on all relevant 
matters, should be entitled lo a Judicial 
trial de novo or ohould be liiBitad b> 
fudicial review In a coiul of appeals on 
the administrative record under the 
Substantial evidence lest—Ihe 
cunomary venue and scop* of review of 
formal administraUve adfudicalions. 

2- The Pnxeu for Deciding Mixod 
Cases The slatulory procedure for 
mixed cases providirs the opportunity 
for sequential consideration by the 
MSPB and ihe EEOC with the 
possibility of further proceedings before 
a Special Panel consisting of one 
member of the MSPB. one member of the 
EEOC and a chairman appointed by the 
President for a term of six yean tvtth the 
Mdvice and consent of the Senate. 
Through these provisions, the CSRA 
^mbodr«s Congress' effort to bnng to 
bear both the MSPB's expertise in 
generjil issues of personnel law and the 
EEOCt expertise with discriminstion 
issues This complex procedure is 
intended .^achieve a balanced use of 
iKtih agencies' expertise. 

In most mixed cases presented to the 
EEOC the Commission has accepted the 
MSPB decision and. where ii has not 
the MSPB has generally deferred lo the 
Conuniscion's disposition of these casc^. 
During the fii-st ten years ef the CSR.^. 
ihrrc tj» been only three Special Part'>I 

28-578   0 90 
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proceeding, Indicating ihit the two 
agencie* have failed to reach an 
accofnmodatioo In oaijr a very limited 
number of casea. Even wber* a Special 
Panel waa imnece«iAry. however. 
aequential consideration by the MSPB 
and the EEOC haa required itgnincani 
time and cflort and haa at timea led to 
confusioQ on the ;>trt of agencies and 
claimanta. The queition for 
congreaaional consideration is whether 
experience connrms the detirabilily of 
dual agency participation in mixed 
caaca or whether that expcneiKX 
suggesta thai conaisteatly fair and more 
tknety reaulla may be achieved through 
a leaa complex proceas. 

X. Covmnunenl's Right to ApptoL 
Under axisliiig law the govenunenl may 
petittOQ for fudidal review of certain 
adminiatrative and arbitral dacitiona la 
penocnci cases that present sigmftcant 
iaauet of dvil service law. The 
availability of such review is either 
uncertain or non-exiatml when those 
declaions implicate Issues of 
discriminatiDn law.* Tbere is 
disagreement over the desirability of 
permitting the government to aeek a 
ludidaJ resolution of legal issues that 
have been decided adversely to the 
govenunenl al the administrative level 

Tfae question for contreasional 
conaideration is whether in the interest 
of coaaMencT the govonment ibould 
have die ri^t to (udlctal review for al 
least the authority to petition for it) in 
cases where the Direclor of 0PM 
determine* that an adninistrative or 
arbitral decision constitutes an incorrect 
interpretation of civil service or 
discrimination law that may have a 
aubstanlial impact. The primary 
counte'-vailing considerations arc the 
increased potential for further delay in 
final resolution of such cases and 
whether the executive branch should be 
aulhorued to aeek judicial resolution of 
disputes between two of its agencies, as 
would be the case if OW were 
permitted to appeal from adverse 
determinations of the EEOC 
C. Enforcement of ArbiVotion Awanli 

Althou^ federal employee gnevancc 
arbitration award) are intended to be 
binding, federal agencies do not always 
comply with them. Under tSc CSflA. the 
only mechanism available to a federal 
employee seeking to enforce an arbitral 
award is an unfair labor practice 
proceeding before the FLRA. Such a 
proceeding requires filing of a complaint 
by the Authority's General Counsel and 
a heanng before the FLRA. followed by 
IttJicial review and enforcement of the 

resulting FKLA order. There is 
substantial dispute over the question 
whether an employing agency may raise 
any defenae to an enforcement action 
other than compliance with the arbitral 
•ward. 

Questions for congressional 
conslderalion Include to permit an 
employee or union to seek direct judicial 
enforcement of federal sector grievance 
arbitration awards, where such 
enforcement should lake place. aiHi 
what issues should be open for litigation 
in the chosen forum. A central issue is 
whether permitting such direct 
enforcement actions would increase or 
decrease the likelihood of voluntary 
agency compliance with arbitratioo 
awanb. 
tX Need To Examine Existing 
Adfudicatory Syttem$ 

1. Agency Adminittrotire Grievance 
SystemM. Agency administrative lysteras 
have taken on Increasing irap(H-tance as 
the only avenue of redress * available to 
an individual employee in caaea not 
falling within MSPB or EEOC 
jurisdiction or within the scope of a 
negotiated grievaocc procedure. The 
OfTice of Personnel Management and 
other agencies should ensure that these 
systems in fact provide fair. efTicient. 
and timely resolution of workplace 
disputes, and further studies of the 
structure and usage of these systems 
may be needed.* In reviewing these 
processes, agencies should give careful 
consideration to allcmative means of 
dispute resolution. 

2. Agency Compiaint Processet in 
Discrimination Coses. Ovtr the )'eart. 
cnticism has been leveled at the quality 
and timeliness of agency disposition of 
discrimination complaints, file EEOC 
and individual employing agencies 
should continue to take steps to ensure 
adequate and expeditious investigation 
and timely, final resolution of such 
claims. Experimentation with, and 
incorporetion of. alternative dispute 
resolution techniques may be useful. 

3. MSPB and Neaotioted Grievance 
Systems The MSPB process and the 
various negotiated grievance processes 
dispose of large numbers of significant 
cnplo>ee claims Ccncems have been 
expressed regarding certain aspects of 
their operation, including the fumilianiy 
of arbitrators with federal personnel l«w 
and the need for Increasinji the stdiiitur> 
independence of the MSPB's 

admini»lrativc fudges. These cortcems 
may warrant further study- 
E Better Communication Within 
Agencies and to Employees 

Multiple avenues for relief present the 
danger of parallel, duphcale 
proceedings. Apencle* should take steps 
to ensure that there are consistent 
patterns of communication among Iheir 
personnel, labor relations and equal 
employment opportunity staffs to reduce 
the likelihood of parallel, duplicatlve 
proceedings in personnel actions for 
which such duplication is not permitted 
bylaw. 

To oae the personnel grievance 
system effectively, employees must have 
dear and reliable information about 
options available to them and the 
consequence of choosing one route over 
another. The OfTice of l*ersonnel 
Management and other agencies should 
ensure that there exist readily available 
and easily understandable written or 
other materials that inform federal 
cm^rfoyees of their complaint, grievance 
and appeal options and the 
consequences of their choice of one 
complaint, grievance or appellate route 
over anothar- 

Daled Deoenber a. 19aa. 
tenter S. tuhlii. 
Jbceo/cA Director 
int ooc aa-ooaii rinl ii-za-n sis ami 

>LSIS» ldl«41l>l. 

*&•* *s  Mrwri  U-ir>v n/>l J. «(n'h 

Cm 1SS-| 
•OPMhj* mrallv n tirKM||h«tv*lrM* 

MlilM.4 Xvrvt r Ot A^^im-t A,ln.,n...rr,i-f 
(.tt^erw S, III (r.» ||i>n> 1««»| 
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Appendix C 

AOMINISTOATIVE CONFERENCE OF THE UNITED STATES 

Zt» L STBEET. N W. SUITE SOO 
WASHINGTON. DC  20037 

1202) 2S4-7020 

February 15,1990 

ontctor 
TMECHAUMAN 

MaishaB X Bragw, ChaimMn 

Membership 

of the 

Assembly of the Administrative Conference 

Alphabetical listing of the members of the 
Administrative Conference of the United States, 

including The Council, Public and Govcnmicnt Members, 
Liaison Representatives, Senior Fellows, and 

Special Counsels. 
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COUNCIL MEMBERS 
(tenn or ippointmeat)* 

Manhall J. Breger 
Chiirmin 

Adminutntive Conrereoee 
of the United States 

(October 6. 198S-I990) 

Public Memben 

Harold R. DeMoss, Jr. 
Bracewell A Patterson 
Houston, Texas 
(December 14, 1989-1992) 

Walter Cellhom 
Professor Emeritus 
Columbia U. Law School 
New York, New York 
(June 7, 1988-1991) 

Trudi M. Morrison 
President 
Morrimount Corporatioo 
Detroit, Michigan 
(June 6, 1988-1991) 

R. Carter Sanders, Jr. 
Sanders A Associates 
Washington, D.C. 
(June 6, 1988-1991) 

Edward L. Weidenfeld 
Weidenfeld & Rooney 
Washington, O.C. 
(June 6, 1988-1991) 

GoYwaawt Mtabwi 

Philip D. Brady 
General Counsel 
Department of Transportation 
Washington, D.C. 
(June 6, 1988-1991) 

Richard C. Breeden 
Chairman 
Securities and Exchange Commission 
Washington. D.C. 
(December 14, 1989-1992) 

Constance B. Newman 
Director 
Office of Personnel Management 
Washington, D.C. 
(December 14, 1989-1992) 

Robert S. Ross, Jr. 
Executive Assisuni to the Attorney General 
Department of Justice 
Washington, D.C. 
(January 18, 1989-1992) 

One Vacancy 

* Council Members serve a three year term, except the Chairman of the Administrative 
Conference, whose term as Chairman and a Member of the Council is five years.   The term 
of a government member automatically expires if he or she leaves government service. 
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Appendix D 

AMBSICMI BAK ASSOCIATIO* 
RBSOLOTIOB 

ADOPTED BT TBS BOUSE OF DELEGATES 

February 6-7. 19S9 
Report Bo. 126A 

BE IT RESOLVED, that the American Bar Association supports 
the reauthorization of the Administrative Conference of the 
United States (ACUS) and the provision of funds sufficient to 
permit ACUS to continue its role as the government's in-house 
advisor and coordinator of administrative procedural reform. 

22S4£/58 
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KEEQKI 
The Adminittntive Confereace of the United Slates (ACUS) was cieated by Contress in 

1964 to serve as the Fedenl GovenuneDl's in-house advisor on, and coordinator of. 
administrative procedural reform.   Under its statutory mandate, S U^.C K S71-S76. ACUS 
conducts studies of the fairness and efficiency of the administrative procedures used by 
federal agencies and makes recommendations to the Congress, the Executive Branch and the 
Judicial Conference on how to improve the procedural functions of the government.  The 
Conference consists of knowledgeable and influential people from the government and the 
private sector, including leading academic scholars and lawyers in private practice, who 
donate their time to the Conference.   Included in its membenhip is a liaison representative 
from the Section of Administrative Law and Regulatory Practice and the National 
Conference of Administrative Law Judges, Judicial Administrative Division.  The 
Conference's record of achieving consensus on difficult questions of administrative procedure 
and persuading Congress, the departments and agencies, and the courts to make needed 
changes has been exemplary. The cost to the taxpayer has been modest  Indeed, the 
Administimtive Conference has a small, high-quality staff and operates on a budget that is 
tiny relative to the savinp it produces for the rest of the government in terms of procedural 
•fficieiicies. 

Because the Administntive Conference must be periodically reauthoriaed by Congress, 
the American Bar Association has tnpported the Conference in the past. In June 1979, the 
AjMCiation resolved to support both the retention of ACUS* public members and the 
addition of certain operational fnnctiotts then proposed for the Conference. 

The Conference will require reautboriiation in the 101st Congress.  The Aasociation 
again wishes to lend its full support to that effort.  The Association recognize* and salutes 
the achievements of the Administrative Conference in recent yean.  Its devetopment of the 
•olution to the race-to-the-courthouse problem, supported by the Association, eventuated in 
Pul>Uc Law 100-236. 101 StaL 1731 (19U).  Its innovative advocacy of a code of oondoet for 
Presideatial transition worken was adopted by the Preudent-etect shortly after the electioa. 
Iti prapoaal to expedite the handlint of cooit challenges to interlocutory ageiicy acdoa |Mt 
recently been adopted by the D.C CSrcoiL The Conference has suecaafnlly promoted' 
negotiated mlemaking and ahemative means of dispute resolution and has produced highly 
influential studies on topics as diverse as Medicare procedures. Freedom of Information Act 
teform, laer fees and the procedural aspects of the protection of the health and safety of 
whistleblowers.   In addition, the Conference's production of sourcebooks. manuals, and other 
educational materials has been of great help to the government and to lawyeis who must deal 
with the government. 

The agency has been limited in its current authorizing language to a budgetary ceiling of 
two million dollars in each of the last four yean.  The Association urges the Congress, when 
reauthorizing the Admiabtrative Conference, to avoid use of an unduly restrictive ceiling 
and to ensure that the agency can seek an appropriation thai is sufficient to carry out its 
important and beneficial functions fully. 
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Appendix    E 

PAKT 305—«ECOMMENDATIONS OF 
THE AOMINISTKATIVE CONFER- 
ENCE OF THE UNITED STATES 

Sec 
30S.S8-I   AdeouftCe Hearing FicUltles (Rec- 

ommeDdktlon No. 6S-1). 
30S.M-2   U£.    Government    Orfmnlzatlon 

Maniul (RccomnicbdaUon No. 6S-2). 
30S.SB-3   PftnUel Table of SUtutory  Au- 

IhorlUes and Rules (2 CFR Ch. I)' (Rec- 
ODunendaUon No. 68-3). 
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]OS.6ft-4 Conmmer Bulletin (ReoommeD- 
<Utlon No. 6>-4). 

305.68-5 ReprescnUUon of the Poor In 
Acency Rulem«Xln( of Direct Conse- 
quence to Them <Recommen<Utlon No. 
68-5). 

3d5.G8-6 Delecatkm of Final Decision!] Au- 
thority Subject to DIscretloTury Review 
by the Acency (Recommendation No. 
68-6). 

M5.68-7 aimlnaUoo of Jurlidlctlonal 
Amount Requirement In Judicial Review 
(Recommendation No. 68-7). 

M5.68-8 Judicial Review of IntenUte 
Commerce Commission Orden (Recom- 
mendation No. 68-8). 

905.69-1 SUtutory Reform of the Sover- 
elsn Immunity Doctrine (Reoommenda- 
Uon No. 6»-l). 

105.69-3 Judicial Enforcement of Orden of 
the Natimal labor Relations Board 
(Recommendation No. 69-2). 

105.69-3 Publication of a "Guide to FMer- 
al Reporttnc Requirements" (Reoom- 
mendatloa No. 69-3). 

305.69-4 AnsljriltaJ Subject-Indexes to Se- 
lected Volumes of the Code of Federal 
Regulations (Recommendation No. 69- 
4). 

305.69-5 nimlnatlon of DupUeativc Hear- 
ln«s In PAA Safety De-oertUlcatlon 
Cases (Recommendation No. 69-5). 

305.69-6 C:ampUatlon of Statistics oo Ad- 
ministrative Proceedli^d by Federal De- 
partments and A<encies (Itecommenda- 
tkm No. 69-6). 

305.69-7 CoDSlderaUon of Alternatives In 
Uoenstnc Procedures (Recommendation 
No. 69-7). 

305.69-8 Qlmlnatlon of Certain Exemp- 
tions from the APA Rulemaklnc Re- 
quirementi (RecommendatlOP No. 69-8). 

105.69-9 Recruitment and Selection of 
Bearlnc E^xamlnerx: Contlnulnc Tnln- 
Inc for Oovemment Attorneys and 
Bearins Examiners: Creatloo of a 
Center for Continuing Lecal Education 
In Government (Recommendation No. 
69-9). 

305.70-1 Parties Defendant (Recommenda- 
UonNo.70-1). 

305.70-2 SEC No-Action Letters Dndcr Sec- 
tion 4 of the Securities Act of 1933 (Rec- 
ommendallOD No. 70-3). 

305.70-3 Summary Decision In Acency Ad- 
judication (Recommendation No. 70-3). 

305.70-4 Discovery In AceiKy Adjudication 
(Recommendation No. 70-4). 

305.70-5 Practices and Procedures Oitder 
the RenefOtlaUon Act of 1951 (Reoom- 
mendallon No. 70-5). 

305.71-1 Interlocutory Appeal Procedures 
(Reoommendallon No. 7I-I). 

305.71-3 Principles and Guidelines for Im- 
plemenlalloo of the Freedom of Infor- 
mation Act (Reoommendation No. 71-3). 

305.71-3 Articulation of Acency Policies 
(Reoommendation No. 71-3). 

305.71-4 Minimum Procedures for Acendes 
Admlnlsterlnc Discretionary Grant Pro- 
grams (Recommendation 71-4). 

30S.71-S Procedure of the Inunlgratlon and 
Naturallzaticn Service Ic Respect to 
Chance-of-Status Applications (Recom- 
mendation No. 71-3). 

305.71-6 Public Participation In Adminis- 
trative Bearlncx (Recommendation No. 
71-6). 

305.71-7 Rulemaklnc on a Record by the 
Food and Drue Administration (Reoom- 
mendation No. 71-7). 

305.71-8 ModUlcaUon and DIssoluUon of 
Orders and Injunctions (Recommenda- 
tion No. 71-8). 

305.71-t Enforcement of Standards In Fed- 
eral Orant-ln-Ald Procrams (Reoommcn- 
daUon No. 71-9). 

305.73-1 Broadcast of Acency Prooeedinci 
(Recommendation No. 72-1). 

305.73-3 OonfUct-of-Interest Problems to 
Dealing with Natural Resources of 
Indian Tribes (Recommendation No. 73- 
3). 

305.73-3 Procedures of the Dnlted States 
Board of Parole (Recommendation No. 
73-3). 

305.73-4 Suspension and Necotiatlon of 
Rate Proposals by Federal Retpilatory 
Agencies (Recommendation No. 73-4). 

305.72-5 Procedures for the Adoption of 
Rules of General Applicability (Recom- 
mendaUon No. 72-5). 

305.73-6 Civil Money Penalties as a Sanc- 
tioo (Reoommendation No. 73-6). 

S05.73-T Pre-lnduction Review of Selective 
Service Classification Orders and Relatr 
ed Procedural Matters (Recommenda- 
tion No. 72-7). 

305.73-8 Adverse Actions Against Federal 
Bnployees (Reoommendation No. 73-8). 

305.73-1 Adverse Agency Publicity (Reoom- 
mendation No. 73-1). 

305.73-2 Labor Certification of Immigrant 
Aliens (Reoommendation No. 73-3). 

305.73-3 Quality Assurance Systems In the 
Adjudication of Claims of Entitlement 
to Benefits or Compensation (Recom- 
mendation No. 73-3). 

305.73-4 AdmlnlstraUon of the Antidump- 
ing I^w by the Department of the 
Treasury (RLeoommendatlon No. 73-4). 

305.73-5 Enimlnatlon of the "Military or 
Foreign Affairs Function" Exemption 
From APA RulemaUng RequlremenU 
(Recommendation No. 73-5). 

305.73-6 Procedures for Resolution of En- 
vironmental Issues In Licensing Proceed- 
ings (Recommendation No 73-6). 

305.74-1 Subpena Power In PormaJ Rule- 
maklnc and Forma] Adjudication (Rec- 
ommendation No. 74-1). 
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30S.74-3 Procedures for Diicretlonary Dis- 
tribution of PedenJ Assistanoe (Recom- 
mendation No. 74-2). 

305.74-3 Procedures of the Department of 
the Interior with Respect to Mtninf 
CUlma on Public Lands (Recommenda- 
tion 74-3). 

305.74-4 Preenforcement Judicial Review 
of Rules of General Applicability (Rec- 
ommetKlatlon 74-4). 

305.75-1 Licensing Decisions of the Federal 
Banking Agencies (Recommendation No. 
75-1). 

305.75-3 AfflimaUve Action for Equal Op- 
portunity In Nonconxtnictlon Elraploy- 
ment (Recommendation No. 75-2). 

305.75-3 The Choice of Forum for Judicial 
RcTlew of Administrative Action (Rec- 
oaunendatlon No. 75-3). 

30S.7S-4 Procedures to leisure CompUanoe 
by Federal Facilities with Envlroomen- 
tal Quality Standards (Recommendation 
No. 75-4). 

305.75-5 Internal Revenue Service Proce- 
dures: The Audit and Settlement Proc- 
esses (Recommendation No. 75-5). 

305.75-6 Internal Revenue Service Proce- 
dures: Collection of Delinquent Taxes 
(Recommendation No. 75-6). 

305.75-7 Internal Revenue Service PrtKe- 
duiec Civil Penalties (Recommendation 
No. 75-7). 

305.75-1 Internal Revenue Service Proce- 
dures: Tax Return Confidentiality (Rec- 
ommendation No. 75-8). 

305.75-B Internal Revenue Service Proce- 
dures: Taxpayer Services and Com- 
plaints (Recommendation No. 75-B>. 

305.75-10 Internal Revenue Service Proce- 
dures: The ntS Summons Power (Rec- 
ommendation No. 75-10). 

305.76-1 Exception from Mandatory Re- 
tirement for Certain Presidential Ap- 
pointees (Recommendation No. 76-1). 

305.76-2 Strengthening the Informational 
and Notice-Giving Functions of the 
"Federal Register" (Recommendation 
No. 76-2). 

305.76-3 Procedures In AddiUon to NoUce 
and the Opportunity for Comment In 
Informal Rulemaklng (Recommendation 
No. 76-3). 

305.76-4 Judicial Review Under the Clean 
Air Act and Federal Water Pollution 
Control Act (Recommendation No. 76- 
4). 

304.76-5 Interpretive Rules of General Ap- 
pUcahlllty and SUlemenU of General 
Policy (Recommendstion 76-S>. 

305.77-1 Legislative Veto of Administrative 
Regulations (Recommendation No. 77- 
1). 

305.77-2 Judicial Review of Customs Serv- 
ice Actions (Recommendation No. 77-2). 

305.77-3 Ex parte Coaimunlcatlons In In- 
formal Rulemaklng Proceedings (Rec- 
ommendation No. 77-3). 

305.78-1 Reduction of DeUy In Ratemak- 
Ing Cases (Recom mends tlon No. 76-1). 

305.78-2 Procedures for Determining 
Social Security Disability Claims (Rec- 
otnmendatlon No. 76-2). 

305.78-3 Time Limits on Agency Actions 
(Recommendation No. 78-3). 

305.78-4 Federal ageoey IntetaetloD with 
private standard-aettlng organixations In 
health and safety tegulatloD (Recom- 
mendation No. 78-4). 

305.70-1 Hybrid Rulemaklng Procedures of 
the FMcral Trade Commlsston (Recom- 
mendaUon No. 7»-l>. 

30S.7».2 Disputes Respecting Federal- 
State Agreements (or Administration of 
the Supplemental Security Income Pro- 
gram (Reoommeodatlon No. 79-2). 

305.7»-3 Agency AsMMnent and MlUga- 
UoD of Ctvfl Money Penalties (Recom- 
mcDdatloo No. 7>-3). 

305.7V-4 Public DIaciawre Coooeraing the 
use of Cost-Bensflt and Similar Analy- 
ses In Regulation (Recommendation No. 
7»-4). 

305.70-5 Hytirld Rulemaklng Procedures of 
the Federal Trade Commission—Admin- 
istration of the Program to Relmbune 
Participants' Expenses (Reoommenda- 
Uoo No. 7»-5). 

305.70-6 Elimination of the Presumption 
of Validity of Agency Rules and Regula- 
tions In Judicial Review, as Exemplified 
by the Bumpers Amendment (Recom- 
mendation No. 7»-6). 

305.70-7 Appropriate Restrictions on Par- 
ticipation by a Former Agency Official 
In Uatten Involving the Agency (Rec- 
ommendation No. 70-7). 

305.80-1 Trade Regulation Rulemaklng 
Onder the Magnuaon-Moss Wananty- 
Pederal Trade Commission Improve- 
ment Act (Recommendation No. 8()-l). 

305.8O-2 Enforcement of Petroleum Price 
Regulations (Recommendation No. 80- 
2). 

305.8O-3 Interpretation and Implementa- 
tion of the Federal Advisory Committee 
Act (Recommendation No. 80-3). 

305.80-4 Dcdslonal Officials' ParUdpaUon 
In Rulemaklng Proceedings (Recom- 
mendation No. 80-4). 

305.8O-5 FiiminaUng or Simplifying the 
"Race to the Courthouse" In Appeals 
from Agency Action (Recommendation 
No. 80-5). 

305.80-6 ImragoverrunenLal Comniurjca 
Uons in Informal Rulemaklng Prx>ceed- 
brtgs (Recommendation No. 80-6). 

305.81-1 Procedures for Assessing and Col- 
lecting Freedom of Information Act fees 
(Recommendation No. 81-1). 
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j0$.8l-2 Current Vcnlons of the Bumpen 
Amendaient (RcoommendatlOD No. tl- 
2). 

J0S.S3-1 Ebtemption (bX4) of the Frewiom 
of InformmUon Act (Recommendation 
No.e2-I). 

J0SJ2-2 Reiolvinc Dispute* Under Federal 
Grant Procramx (Reoonimendatlon No. 
S2-1). 

J0S.S2-3 Federal Venue Praviflaoa Applica- 
ble to Sult< AfiaH ttu Ooveriuneot 
(Reoomraendatlon No. 83-3). 

30S.82-4 Prooedurei for Negotlatlnt Pro- 
poaed RcculaUooi <i>«»mi»»f»nt«nwi 
No. e3-4>. 

jOS.83-5 Federal RcfulaUon of Canoer- 
causlnc Chemleali (Reoommendatlon 
No. t2-S). 

305.83-6 Pedenl Offkdalt' UablUtjr (or 
Constitutional Violations (Reoommenda- 
llon No. 82-«>. 

30S.82-7 Judicial Review of Rulcc In E^ 
forccment Prooeedlnci fRcoommcnd*- 
Uoo No. 82-1). 

306.83-1 The Certification Requfremcnt in 
the Contract Disputes Act (Reoommea- 
datlon No. 83-1). 

30S.83-2 The "Good Cauae" BmnptVwi 
from APA Rulcmaklnc Reqolrementa 
(Recommendation No. 83-3). 

30S.83-3 Acency Structures (or Rerlew of 
Decisions of Prestdlnc Offloen under 
the Administrmtlre Procedure Act (Rec- 
ommendation No. 83-3). 

30S.83-4 The Use of the Pieedam of Infor- 
mation Act for DisooTerr Purpoaea (Rao- 
ommendatlon No. 83-4). 

305.84-1 PubUc Retulatloo of Sttinc of In- 
dustrial Development Projects (Rccoat- 
mendaUon No. 84-1). 

305.84-3 Procedures for Product Recalls 
(Reoommendatlon No. 84-3). 

305.84-3 Improvements In the Administra- 
tion ot the Ciovenunent In the Siinshlnf 
Act (Recommendatloo No. 84-3). 

305.84-4 Necotiated Qeanup of Haxardous 
WasU Sites Under CE31CLA (Reoom- 
mendatlon No. 84-4). 

305.84-5 PreempUon of State Rcfulatlon 
by Federal Acendcs (ReoommeDdatlon 
No. 84-5). 

305.84-6 Disclosure of Coofldeotlal Infor- 
matloD Under Protective Order In Inter- 
national Trade Ck>mmlssloo Proceedlnss 
(Reoommerxiation No. 84-6). 

305.84-7 Admiiiistr«Uve Settlement of Tort 
and Other Monetarr Claims Acalnst the 
Government (Recommendation No. 84- 
7). 

305.85-1 Lectslatlve predusloo of oost/ben- 
efll analysis (Recommendation No. 85- 
1). 

305.86-2 Acency procedures for perfonnlnc 
recuiatory analysis of rules (Rcoommen- 
dation No. 86-3). 

Part 305 

30S.8S-3 Coordination of public and pri- 
vate enforcement of environmental laws 
(Reoomuendatlou No. 66-3 > 

305.8S-4 Administrative Review In Imml- 
tratton Proccedlncs (Recommendation 
No. 85-4). 

305.86-8 Procedures for Necotiatlnc Pro- 
posed Regulations (Recommendation 
No. S6-ii). 

306.86-1 Nonlawyer assistance and repre- 
aeotatlon (Reoommendatlon No. 86-1). 

305 J6-3 Dae of Federal Rules of Evidence 
in Federal agency adjudications (Reoom- 
mendatloo No. 88-3). 

305.88-3 Acendcs* use of AltemaUve 
Means of Dispute Rcsolutloo (Reoom- 
mendatloa No. 86-3). 

306J8-4 The SpUt-Qiforcement Model for 
Ateney Adjudication (Reoommendatlon 
No.86-t). 
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PART 31 fr—MISCELLANEOUS 
STATEMENTS 

Sec 
310.1 Views or the AdrainUtrmLive Confer- 

ence on the "Report on Selected Inde- 
pendent ReguUtory Agencies" of the 
President's Advisory Couroll on EUrcu- 
tlve OrKknizoUoc (Adopted May 1. 
1971). 

Sec 
310.2 Statement of the Admlnlstrmtive 

Con/erence on the ABA Proposals to 
Amend the Administrative Procedure 
Act \Adopted June "-«, 1973). 

]10J Statement of the AdminlstraUve 
Conference on ABA Resolution No. 1 
Propostnc to Amend the Definition of 
"Rule" In the Administrative Procedure 
Act. 

310.4 Stret^fthenlnc Reculatory Acency 
Manacement Throuch Seminars for 
Asertcy Officials. 

310.5 Statement on Procedures to Deal 
«1th Eteerrency Shortaces of Natural 
Gas. 

310.C Resolution CoiKcmlne Congressional 
Termliuitloo of Pending AdratiUstrabve 
Proceedings at the Federal Trade Com. 
mixslorL 

310.7 VIevs of the Administrative Confer, 
ence on Proposals Pending In Concress 
to Amend the Inlormal Rulemalcmg 
Provisloru of the Administrative Proce- 
dure Act. 

310.8 Statement of the Administrative 
Conference on Discipline of Attorneys 
Practicing before Federal Agencies 

310.9 Statement on Guidelines for Choos- 
Ing the Appropriate Level of Agency 
Policy Articulation. 

310.10 Statement oo Agency Ose of an Cx. 
cepUons Process to Formulate Policy. 

310.11 Statement on Hearing Procedures 
for the Resolution of Scientific Issues. 
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Febniary 1990 

SUMMARY STATUS — IMFLEMENTA'n(n4 OF ACUS RECOMMENDATIONS 

I96S-19S9 

• 6(-l   Adeqnate Heuing Fadlitiei 

Substantially imBlrmenud. Call Tor inventory of federal hearing facilities has been fully 
implemented by ACUS with its Directory of Admimslratire Hearing Facilities. GSA has not 
implemented call for centralized scheduling facilities for multi-agency hearing sites. 

• 6S-2 VS. Government Oiganiation Mannal 

Fully imolemenied. Call to rewrite the Manual to better describe agencies* programs and 
functions has been implemented across-the-board, as has recommendation to clarify the 
Manual and include contacts for further information. 

• 6S-3 Paiallel Table of Statutory Authority and Roiea 

Fully implemented by the Office of the Federal Register and agencies, leading to 
improved accuracy of CFR. 

• 6S-4  Coosumer BuUetin 

Fully implemented. Executive Office of the President responded to 68-4 by initiating 
publication of a bi-weekly Coniumer News and Consumer Register. Publication was 
subsequently transferred to HHS, and Office of Consumer Affairs was esublished in the 
White House. 

• 6S-5  Repieaentation of the Poor ia Agency Rolemaking 

Not implemented. FTC, FERC. SB A and USPS responded to 68-S by making special, 
continuing efforts to provide better notice to poor persons of rulemakings affecting them. 
Legislative portions not implemented. 

• 6t-6  Delegation of Final Decisional Authority 

Substantially implemented. Call for establishing appeals boards or according increased 
finality to hearing examiners' decisions was substantially implemented by nearly all agencies 
conducting significant numbers of formal adjudications. 

• 68-7   Eliminating Jurisdictional Amount Requirement 

Fully implemented. ACUS* call to amend 28 VS.C. § 1331(a) was fully implemented in 
1976 by Pub. L. 94-S74 which eliminated minimum amount for suits against the U.S. 

• 68-8  Review of ICC Orders 

Fully implemented. Fully implemented by enactment in 1975 of P.L. 93-S84. 
eliminating three-judge court in cases involving ICC orders. 
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• 69-1 Reform of Soverei(n laununity Doctrine 

Fully imolrmenied by CoBtress in 1976 (Pub. L. 94.574) which •mended S U.S.C. {§ 702 
•nd 703 to eliminate thii, ud other. lon(ttuidin( technical berricrs, nfter ACUS helped 
penuade the Department of Justice to end its opposition. 

• 69-2   EnforcemeM of NLRB Orden 

Not imolemented. though bills that would have been regularly introduced in Congress to 
make NLRB orders enforceable automatically unless challenged in court, like the orders of 
other major agencies.   Have brought this to attention of CAO team studying NLRB. 

• 69-3  PubUsUng a Guide to FodenI Reporting Roaniieawntt 

Not imolemented. 

m 69-4 Subject Indeaea ts the Code of Fodeial Rogvlntioaa 

Pnriiallv imolemetued. Tke Office of the Federal Register has taken a major role in 
responding to the recommendation, and has prepared subject indexes and a thesaurus of 
indexing terms. 

• (9-5  Elimination of Duplicative Hearings in FAA Safety Decertification Oases 

Fully imBlemenied by FAA in May 1970 when it adopted new regulations elimiitating its 
formal hearing procedures. Decertification hearings are now held only before the NTSB, as 
recommended. 

• 69-6 Coeapilalion of Statistics on Administntive Proceedinp by Fedeia] Departments and 
Agenciei 

Partially imnlemented. The Administrative Conference implemented 69-6's call for 
compilation of better sutistics on agency adjudications by compiling and publishing its 
Uniform Caseload Accouniing System volumes for four years (197S-7I). The effort was 
discontinued in 1979 due to inadequate funds. 

• 69-7  Consideration of Alternatives for Licensing Procadwes 

Partially implemented by agencies: 69-7 has t>een largely mooted by subsequent evenu. 
such as enactment of NEPA, which go much further than 69-7 in prescribing consideration 
of alternatives. 

• 69-(   Elimination of Certain Exemptions from the APA Rnlemaking Requirements 

Suhslanliollv imolemenied. Almost all major grantmaking and contracting agencies have 
carried out the Coorerence's call to waive voluntarily the APA's 'proprietary* rulemaking 
exemption. The 'regulatory reform* legislation of the early 1980's would have implemented 
69-8 in full, but was not enacted. Recent legislation (Pub. L. 100-687) cited ACUS in 
subjecting Department of Veteran Affairs' rules to APA requirements. 

• 69-9  Recruitment and Selection of Hearing Examiners; Continuing Training for 
Covemmeai Attorneys aad Hearing Examiners; Creation of a Center for 
Continuing Legal Education in Government 

Pariiallr implemcnied. The Civil Service Commission responded completely to 69-9*$ 
caU for revising qualifications for the post of hearing examiner. The call for eliminating 
veterans preference for hearing examiners was not implemented.    69-9's call for increased 
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training of tovernment ittorsey't wts met by 1974 creation of the CSCt Legal Education 
Institute, now part of Department of Justice. 

• 70-1  Partiet Defendant .' 

Fully imBlemented in 1976 by Pub. L. 94-574 which amended S VS.C. { 703. 

• 70-2  SEC No-Action Lettert Under Section 4 of the Securitiea Act of 1933 

Fully imBlemenied. The SEC responded positively to all parts of 70-2; included were 
new SEC rules affecting use of no-action letters and internal directives on use and content of 
such letters and handling requests for them. 

• 70-3  Sammary Decision in Agency Adjudication 

Subsimtially imBlemenied. Approximately one dozen agencies have taken steps to 
comply with the Conference's call for the use of summary decisions, many of them by 
adopting in almost verbatim form the model rule developed by ACUS. Only two agencies 
are in nonconformity. 

• 70-4  Discovery in Agency Adjudication 

Subuantiallv imBlemented. 70-4's call for minimum standards for discovery is now 
followed substantially by all but a small number of agencies. 

• 70-3  Practices and Procedurca Under the Renegotiation Act of 1951 

Fully imBlemenied. This call for greater guidance to contractors as to Board 
interpretations and for improved 'proposed opinions* was fully implemented by the 
Renegotiation Board prior to that body's demise. 

• 71-1   Interlocotory Appeal Prooedniea 

Fully imBlemented. This recommendation, calling for limitt on interlocutory rulings, has 
been substantially complied with by every agency except one. 

• 71-2  Principles and Guidelines for Implementation of the Freedom of Information Act 

Fully imBlemenied. Congress implemented nearly all of the Conference's recommended 
improvements to the FOIA in the 1974 FOIA Amendments. The Conference was a leading 
force in the development and passage of this legislation. 

• 71-3   Articulation of Agency Policies 

Provides teneral tuidance to oteneies. 71-3 calls on agencies lo articulate and make 
known to the public the standards that will guide their regulatory decisions. The Conference 
has subsequently expanded on this recommendation in a number of more specific 
recommendations, and conducted a major follow-up study in I9t3. 

• 71-4   Minimum Procedures for Agencies Administering Discretionary Grant Progiams 

Partially imBlemenied. Several of the larger grant-making agencies have enthusiastically 
carried out 71-4's call for improved public notice of the availability of grant funds, better 
notification to applicants, and avoidance of conflicts of interest by advisory panel's. These 
include HHS, Education, and EPA. 
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• 71-S  Procedure of the Immigntioa ind Naniralizatioo Service in Respect to Cbaoge-of 
-Status Applicatioea 

Pariiallv imBlemenied. INS responded to 71-S by issuing instructions to its employees 
giving greater guidance on preparation of decisions, increasing access to operations manuals 
and instructions, and giving greater information to persou with cases before INS. 

• 71-6  Public Participatioa ia Admiaistrative Hearings 

Fully implementrd. When adopted in 1971, this recommendation was at the vanguard of 
then-current practice. Subsequently, 71-6's notions have been fully embraced and 
implemented by Congress, courts and virtually all agencies. The part urging availability of 
timnscripts, at cost, to parties was implemented by the Federal Advisory Committee Act (S 
II) in 1972. 

• 71-7  Rulemakias on a Record by the Food and Drag Adaiinistntioa 

Fully imBlemenied. FDA has carried out all parts of 71-7 by adopting procedures in 
I97S that improve its hearing process and enhance citizen participation. 

• 71-t   Modification and Dissolution of Orders and lajuaetioa* 

Sukuantially imBlemenied. Nearly all regulatory agencies now have procedures available 
for modifying obsolete orders or injunctions as recommended. 

• 71-9  Enforcement of Standards ia Federal Giaat-ia-Aid Progiaaa 

Pariiallv imBlemenied. Most of this recommendation's major provisions would have 
been implemented by an OMB circular that was drafted in 1980 and later shelved after the 
change in Administration in I9SI.  Several agencies have taken 71-9's advice on their own. 

• 72-1   Broadcait of Agency Procaediags 

Pariiallv imBlemenied. 72-1 calls on agencies to encourage broadcast coverage of 
proceedings having a broad public interest, and has met a spotty reception. Several agencies, 
like the FCC and CPSC, have largely complied, but some others expressed considerable 
opposition. 

• 72-2  COnfUct-of-lnterest Problems in Dealing with Natural Resources of Indian Tribes 

Suhsiantiallv imslemenied. Conflicis of interest have been anteliorated by a written 
undersunding between Justice and Interior, as well as creation of an Indian Resources 
Section at Justice. 

• 72-3  Procedures for the United Slates Board of Parole 

Fully imBlemenied. 1976 legislation implemented 72-3's call for a right to counsel and 
Other improvements. The Parole Commission voluntarily undenook to comply with nearly all 
other sections. 

• 72-4  Suspension and Negotiation of Rate Proposals by Federal Regulatory Agencies 

Suhuamiallv imBlemenied. The call for legislation to authorize temporary rale increases 
was implemented for the FCC. The sections calling for ralemaking agencies to encourage 
sciilements and make other improvements were complied with by most agencies. 
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• 72-3  Pracedura for the Adoption of Rules of Genenl Applicability 

Partially imolemented. This recommendatioD cautioning against imposition of complex, 
'hybrid* rulemaking procedures has been followed except in a limited number of statutes. 

• 72-6  Civil Money Penalties as a Sanction 

Suhtianiiallv imnlemfnied. The Conference's encouragement (in 72-6 and 79-3) of 
granting agencies' authority to use civil money penalty power has had a major impact on 
federal administrative enforcement policy. Our model statute has served as a basis for 
dozens of pieces of legislation, and the Conference has participated in the development of 
these kinds of legislation, most recently the Program Fraud Civil Remedies Act. 

• 72-7  Pre-induction Review of Selective Service Classification Orders and Related 
Procedural Matten 

Moot. The military draft's termination in 1973 mooted this proposal. 

• 72-t  Advetse Actions Against Federal Employees 

Uoei. 72-S's call for regularizing part of adverse actions was partly implemented by 
E.O. I17g7 in 1974 as well as related CSC regulations. Passage of Civil Service Reform Act 
in 1978 mooted the recommendation. 

Si  73-1   Adverse Agency Publicity 

Substantially imnlemenied. Most agencies that engage in publicity as a regulatory tool 
have adopted conforming procedures to protect against unfair publicity that could harm a 
private party. 

• 73-2  Labor Certification of Immigrant Aliens 

Suhsianiiallv imnlemrnini. A 1974 field memorandum by the Department of Labor 
fully implemented almost all of 73-2, thus improving the fairness of the process for issuing 
labor certificates to aliens. 

• 73-3  Quality Assurance Systems in the Adjudication of Claims of Entitlement to Benefits 
or Compensation 

Partially imolemented. HHS* component agencies — the major targets of 73-3 — have 
taken significant steps to carry out 73-3. 

• 73-4   Administration of the Anti-Dumping Law by the Department of the Treasury 

Substantially imelemented. Treasury agreed to carry out most of 73-4"$ provisions 
calling for increased access to customs representatives, greater disclosure, and written 
findings. 1974 legislation carried out the suggested improvements in coordination between 
Customs and other relevant agencies. 

• 73-S  Elimination of the 'Military or Foreign Affairs Function* Exemption from APA 
Rulemaking Requirements 

Suhsiamiallv implemented. Most affected agencies have issued rules or given notice of 
their intent to comply with 73-1, though no implemental legislation has been passed. 
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• 73-6  Procedures for ResolutioB or Eavironinenial bsuct io Licensing Proceedings 

Suhsianiiallv imolemenied. i of the 6 iffected agencies have adopted rules to meet this 
recommeodatioD for using 'generic' proceedings and increasing disclosures of basic studies 
and reports. 

• 74-1  Subpena Power in Formal Rulemaking and Formal Adjudication 

Not implemented. Legislation to make agency subpenas available in all APA 
adjudications and to classify agency power to delegate the issuance of subpenas to presiding 
officers was introduced as part of APA reform bill in I970's, but wiu not enacted. 

• 74-2 Procedures for Discretiooary Distribution of Federal Asistanoe 

Partially implemented. Most, major grantor agencies (e.g., HHS, EPA, Education) now 
follow procedures to hear complaints and lake specified steps to ensure the most effective 
allocation and use of grant funds. 

• 74-3 Pit>ceduies of the Department of the Interior with Resiwct to Mining C3aims 

Partially implemented by Interior. 

• 74-4  Preenforcement Judicial Review of Rules of General Applicability 

Pariiallv implemenied. Congress has followed the Conference's formulation of the apt 
standard of review in numerous statutes. The remainder of 74-4, addressed to the coons, 
has been cited favorably by several court opinions that have looked to it for guidance. 

• 7S-I   Licensing Decisions of the Federal Banking Agencies 

Partially implemented. The affected agencies have fully implemented most significant 
parts of 7$-l (e.g. adoption of statements on chartering policies, explanations of charter 
denials, written opinions), except for its call to publish their licensing opinions. 

• 7S-2   Affirmative Action for Equal Opportunity in Nonconstruction Employment 

Labor and HHS have partially implemented this recommendation's call for greater use of 
graduated sanctions, industry-specific affirmative action formats, and improved coordination 
in administrative matters. 

• 7S-3  The Choice of Forum for Judicial Review of Administrative Action 

Suhstantiallr implemented. Many agency and Congressional drafters have taken into 
account 7S-3 in preparing legislation, although a thorough study of its impact has not been 
conducted. The study has been extraordinarily influential in administrative law scholarship 
and practice. Most recently cited by Senator Packwood in introducing S. 1436, lOlst 
Congress, concerning appeals of certain Forest Service determinations. 

• 7S-4   Procedures to Ensure Compliance by Federal Facilities with Environmental Quality 
Standards 

Not imntemenied. This topic continues to be very controversial today due to EPA-DOD 
disputes. 

• 7S-S   Internal Revenue Service Procedures:   The Audit and Seltlemeol Processes 

Pariiallv implemented. This call for safeguards to avert abuses of the audit process was 
accepted by IRS in part. 
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• 7S-6 latcnal Revenne Service ProoedafeE Collection oT Delinquent Taxes 

Suhstamtallv imolemmled. 7$-6 sought to curb some harsh coosequeoces of IRS liens, 
levies and seizures. Many parts were fully implemented by IRS and by subsequent 
legislation. 

a 7S-7  Internal Revenue Service ProoednraK Civil Penalties 

Not imolemenied. IRS hu refused to take action on the recommendation. However, in 
the 101st Congress, a House Ways and Means Committee Task Force has reviewed this 
recommendation in preparing a reform package. 

• 7S-S  Internal Revenue Service PraoedureK Tax Return Confidentiality 

SubstanHallv imolemtnted. The Tax Reform Act of 1976 incorporated most major pare 
of 73-S on protecting confidentiality of returns. 

• li-9 Inleraal Revenue Service Prooedniec Taxpayer Services and Comi>laina 

Suhstmtiallv implemmted. In response to 7S-9, IRS instituted a number of initiatives to 
ensure effective performance of taxpayer services and complaint handling. 

• 73-10 Iiklemal Revenne Service ProoedanK The IRS Sommons Power 

Subsianiiallv implemented. Save for the portions on the content of IRS summons forms, 
IRS and Congress have acted to implement 75-10. 

• 76-1   Exception from Mandatory Retirement for Certain Presidential Appointees 

itsmL Elimination of mandatory retirement by age discrimination prohibitions has 
mooted this recommendation. 

• 76-2 Strengthening the Informational and Notice-Giving Functiom of the Tedenl 
Register* 

Partially implemenied. The Office of the Federal Register has developed rules intended 
to effectuate much of 76-2, but agencies have been less responsive to its call for publishing 
some interpretations and adjudicative notices. 

• 76-3  Procedures in Addition to Notice and Opportunity for Comment in Informal 
Ruiemaking 

Provides teneral euidanee for areneies. Recommendation 76-3, even if fully 
implemented, leaves considerable discretion with agencies as to appropriate ruiemaking 
procedures. While some agencies have had reservations about 76-3's encouragement of cross- 
examination, many are in substantial compliance. A thorough study would be needed for 
precise evaluation of implementation. 

• 76-4  Judicial Review Under the Clean Air Act and Federal Water Pollution Control Act 

Not implemented. Congress has not taken the action recommended to rationalize the 
judicial review provisions under these two major environmental statutes. 

• 76-3  Interpretive Rules of Geneiai Applicability and Statements of General Policy 

Provides teneral guidance to aeencies. We have invoked 76-5 frequently in offering 
comments on proposed agency actions, and they have generally been receptive. 
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• 77-1   Legislative Veto of Administntive Regulatioiis 

Moot. Ch»dh« decision by Supreme Coun outlawing legislative vetoes has rendered 77- 
1, which cautioned against general use of such vetoes, inoperative. 

• 77-2  Judicial Review of Custonn Service AetioBa 

Futtv jmBlemented. ACUS" recommended restructuring of the powers of the Customs 
Court and changes in many other aspects of judicial review in such cases were enacted by 
Congress in three laws implementing almost all of 77-2; Pub. Laws 9S-4I0, 96-39 and 96- 
417. 

• 77-3 Ex Paite Commuaicatioas in Informal Rnlemaking ''•^"fitJittt 

Suhsimiiallv imolemenud. These related recommendations suggest procedures for 
agencies in dealing with communications concerning agency rnlemaking proceedings. 
Suggested procedures, calling for placement of ex parte communications in the rulemaking 
filing and making them publicly available ia most cases, are generally followed by agencies 
and have been influential in court decisions and scholarship. 

• 7S-1   Reduction of Delay in Ratemaking 

Suhstaniiallv imolemtnitd. The Conference recommended use of rulemaking for generic 
policy issues arising in ratemaking, design of belter systems of data collection, and greater 
use of negotiations to settle disputed cases. These concepts have generally been accepted by 
the major ratemaking agencies. 

>  7t-2   Procedures for Detenmning Social Security Disability Claims 

Partially imBlemenied. Important aspects of the recommendation have been 
implemented, including the closing of the record after the administrative law judge stage, 
continuation of an aggressive quality assurance program and articulation of appropriate 
productivity norms for ALJs. Other aspects are being revived in a Conference report for the 
Social Security Administration. 

• 7S-3  Time Limits oa Agency Actions 

Partially imelemented. Recommended that reasonable time limits for agency action can 
be effective in reducing delay, but thai, in general, it is belter for agencies to set the 
deadlines rather than Congress. Numerous agencies have reported effective use of this 
technique. 

• 71-4   Federal Agency interaction with Private Standard-Setting Organiaations in Health 
and Safety Regulation 

Pariiatlv imelemented. The Conference urged agencies to coordinate with and 
participate in the deliberations of privately established organizations that write voluntary 
consensus standards and to use such standards where appropriate. Parts of the 
recommendation are incorporated in OMB Circular A-119. Many federal agencies regulating 
in areas where such organizations exist make an effort to benefit from these activities in 
ways consonant with the recommendation. 

• 79-1 and tO-l   Hybrid Rulemaking Procedures of the Federal Trade Commission 

Pariially implemenied. These recommendations consiiiule the report of the Conference 
to the Congress, as mandated under the Magnuson-Moss Warranty-FTC Improvemeni Act of 
1975. The Conference found that the procedures in the Act did not prove to be effective In 
controlling agency  discretion  in  the exercise  of a  broad  delegation  of  legislative  power. 
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Therefore, the ConfereDce urged that Congress not rely on • similar scheme in the future. 
In general, we believe that the Congress has followed this advice. The recommendations also 
contained specific advice to the FTC, which has, in general, followed the recommendatiotu. 

• 79-2  Diipnta Respecting Federal-Stale Agreements for Administiation of the 
Sappleneatal Security Income Profiam 

Not imolememed. This recommendation urged action by the Department of Health, 
Education and Welfare.  Follow-up required. 

• 79-3  Agency Assessment and Mitigation of Civil Money Penalties 

Subsianiiallv imnlemenied. Reaffirmed 72-6's call for greater use of civil money 
penalties, but urges agencies to publish standards for assessment and mitigation. Many 
agencies have complied, although follow-up work would be useful. 

• 79-4 Public Diaclonire Coneeming the Use of Coet-Beaefit and Similar Analyse* in 
Rsgulatioa 

Partially imnlemented. Recommended that agencies adopt the practice of addressing 
publicly the techniques used and the assumptions made in using cost-benefit or similar 
analyses. The Regulatory Impact Analyses required under Executive Order 12,291, as 
amplified by OMB guidance documents, include much of the information identified in the 
Conference recommendation. To the extent that the analyses are made public, the goals of 
the recommendation would be achieved. 

• 79-S  Hybrid Ruktnaking Procedures of the FTC~Administration of the Program to 
Reimbnne Participants' Expenses 

Moot. Funding for the reimbursement program was withdrawn by Congress, thus 
mooting this recommendation. 

a  79-6 and tl-2 Elimination of the Presumption of Validity of Agency Rule* and 
Regulations in Judicial Review, as Exemplified by the Bumpers Amendment 

Suhuantiallv imnlemenied. Recommended that Congress not adopt various proposals to 
alter or reverse any presumption of validity that attaches to agency rules or regulations. 
Congress has not enacted any of those proposals. Indeed Supreme Court caselaw has since 
reaffirmed the appropriateness of such deference. The recommendation also offered 
alternative language that has not been enacted. 

• 79-7   Appropriate Restrictions on Participation by a Former Agency Official in Matters 
Involving the Agency 

Partially implemented. Recommended that the problem of post-employment activities of 
former federal officials be addressed primarily through administrative remedies, with 
criminal penalties reserved for the most serious cases. Specific legislative changes were 
proposed to reduce the restrictions in certain instances. Legislation enacted prior to final 
Conference action contained one of the recommended changes. 

• <0-l   See79-i. 

• tO-2   Enforcement of Petroleum Price Regulations 

Moot. This recommendation is not of current interest because the program was 
terminated. 
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• tO-3  Inierpntation and Unptemeotatioa of the Federal Advieory Committee Act 

Pariiallv implemenied. Recommended that CSA should issue revised guidelines to assist 
agencies in following the provisions of FACA, and to clarify applicability of the Act to 
groups convened on an ad hoc basis without formal structure and to existing privately 
esublished groups. GSA adopted interim guidelines in 1983 that were in substantial accord 
with the recommendation and a final rule in I9t7 thai withdrew somewhat from the 
Conference's racomiMndation. ACUS submitted comments in the lOlst Congreu on S. 444, 
the Federal Advisory Committee Act Amendments of 1989. 

• tO-4   Dacitioaal Officials' Participation ia Rulemakiag Prnrrnrtiati 

Provides teneral tuidanee to atencies. (Follow-up study would be needed to determine 
agency responsiveness to recommendation.) Proposed minimum standards of propriety for 
agency officials who make rulemaking decisions, and urged agencies to adopt procedures for 
challenges. 

• SO-S  Eliminating or Simplifying the *Race to the Courthouse* in Appeals from Agency 
Action 

Fully implemenied. Pub. L. 100-236 fully implements this recommendation to eliminate 
'races to the courthouse* to obtain judicial review of agency orders in a preferred forum. 
The new procedure replaces the first-to-nie rule with a system of random selection in any 
case where petitions for review of the same order are received by two or more circuit courts 
of appeal within ten days after the agency order is issued. ACUS followed up with 
comments on implementing regulations issued by the Judicial Panel on Muliidistrict 
Litigation. 

• 80-<  Intiagoveramenta] Commnniratiom ia Informal Rulemakiag Proceedings 

Subsimtiallv implemenied. Opposes blanket prohibition on Presidential and executive 
branch contacts so long as any material facts are placed in the record and comments serving 
as a 'conduit* for outside sources are identified. Recommendation was cited by leading case 
of Sierra Qub v. Costle. 657 F.2d 298, 401 (D.C. Cir. 1981) and has been generally followed 
by OMB. 

• tl-l   Procedures for Assessing and Collecting Freedom of Informatioa Act Fees 

Subsianiiallv implemenied. Recommended revisions to FOIA fees and agency fee 
collection practices so as to recover costs that are properly charged to requesters. This 
recommendation was largely implemented by the Freedom of Information Reform Act of 
1986, Pub. L. 99-570. Most importantly, requesters of information for a private, profit- 
making purpose are required to pay fees that capture the agencies' costs of reviewing records 
to determine whether they conuin exempt information. 

• Sl-2 See 79-6 

• 82-1   Exemptioo (b)(4) of the Freedom of Information Act 

Suh^ianiioHr implemenied. Urged that agencies be required to follow uniform 
procedures when FOIA requesters seek information that may fall within the Act's exemption 
for confidential business information. The recommendation also urged an expansion of the 
scope of the exemption and de novo judicial review. Legislation to implement the 
recommendation was introduced, but did not pass in Congress. However, the President in 
1987 issued Executive Order 12600. which requires agencies to follow procedures 
recommended by the Conference. 
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• S2-2 Reaolviag Dispotc* Under Fedenl GraBt ProfiaiBS 

Partially imnlemenied. SevenI large tge°cies (HHS, Labor, Education) now foUbw the 
recommended procedures. A draft 0MB circular, that ultimately was not adopted, would 
have fuUy implemented S2-2. Recent legislation affecting the Department of Education 
implements S2-2*i call for greater emphasis on mediating grant disputes. A forthcoming 
ACUS guide to drafting federal grant statutes also will increase awareness and 
implementation of this recommendation. 

• 12-3 Federal Veitne Proviaioiis Applicable to Suits Agaiiist the Govenuneat 

Pariiallv Imolemenifd. Urges Congress not to pass sweeping changes to localize* venue 
laws. Such bills received serious consideration in the 97th Congress but were defeated and 
have not been revived. Portion of the recommendation that urges rennements to venue laws 
Dot implemented. 

• 13-4 and tS-5 Pracedone for Negotiating Propoaed Regulations 

Subuanilall* imolemenial. Set forth criteria for choosing rulemaking proceedings 
suitable for negotiation of proposed rules, together with procedures for agencies to follow. 
Legislation was also proposed to facilitate the process. The procedures have been followed in 
about It mlemalting proceedinp by EPA, Transportttion, FAA, OSHA, Interior, NRC, FTC 
and Agriculture. Several *reg-negs* have been completed, with final rules in place. Also, 
Public Law 100-297, the tiawkins-Stafford Elementary and Secondary School Improvement 
Amendments of I9t8,* mandates use of negotiated rulemaking in accordance with these 
recommendations. Legislation recommended by the Conference was passed by the Senate in 
the lOOth (S. IS04) and the lOlst (S. 303) Congress and is being considered by the House 
(H.R. 743). In addition, the Price-Anderson Amendments Act of I98S, Pub. L. 100-408, also 
cites the ACUS recommendations and requires the I^IRC to use reg neg. 

• t2-S Fedetml KBgnlatioii of Oanoer-Gaiaiat Cheoicils 

Detrre of Imolemtntatim uwfcwoww. The Conference's recommendation broadly 
addressed agency procedures for identifying, evaluating, and regulating carcinogens. Various 
provisions address priority setting, interagency coordination, testing and evaluation, use of 
advisory panels, generic rulemaking, quantitative assessment of risk, and public participation. 
The Administration has subsequently adopted a cancer policy, and new agency procedures 
have evolved. A follow-up study would be needed to determine the degree of 
implementation of the Conference recommendation. 

• S2-6 Fedenl Officials' Liability for Constitutional Violations 

Imolemenlalion in arorresi. Congress has repeatedly considered implemental legislation 
to substitute the U.S. government for individual employees in constitutional tort actions, and 
ACUS has offered its support. Analogous legislation concerning non-constitutional torts was 
enacted in the lOOth Congress. 

• 82-7  Judicial Review of Rules in Enforcement Proceedings 

Provides tenrral ruidancf to Contrris. Provides sundards for Congress to follow when 
drafting sututes that limit the judicial reviewability of rules at the enforcement stage. 
Follow-up study needed to determine responsiveness of Congress. 



188 

- 12 - 

• 83-1   The CertiTwatJoo Requirement io the Contract Disputes Act 

Not imolemenied. Led to introduction of H.R. 3618, Contract Disputes Improvement 
Act of 1983. ACUS testified in support of bill at hearing. Not passed due to opposition 
from White House and DOJ. Recent Claims court opinion cites ACUS Recommendation with 
approval, Clark Mechanical Contractors v. U.S.. No. 51I-86C (May 13, 1987). 

• (3-2 The *Good Cause* Exemption from APA Rulemaking Requiremeots 

Provider general guidance to aeeneies. Provides Standards for agency invocation of good 
cause exemption in rulemaking. Invoked by ACUS to good effect in State Department 
rulemaking proceeding. Recent follow-up study shows heavy, largely appropriate, use of 
exemption, by agencies. 

• S3-3  Agency Structures for Review of Decisioiu of Presiding Officen under the 
Administrative Procedure Act 

Provides general guidance lo Congress and aeencies. Provides standard for statutes and 
regulations governing agency review of ALJ decisions. Follow-up study needed to determine 
responsiveness of Congress and agencies. 

• S3-4 The Use of the Freedom of Infomution Act for Discovery Purpoaei 

Not implemented. Recommends amending FOIA to require a person in litigation with 
the government to notify government counsel of any FOIA requests relating to the litigation. 
Sanctions are proposed for failure to comply. Legislation was introduced in the 99lh 
Congress that would have substantially implemented the recommendation. 

• S4-I   Public Regnlatioo of Siting of Industrial Development Projects 

Provides general guidance lo federal, slate, regional and loeal aeencies. Provides 
guidance on interagency coordination, public participation, environmental review, permit 
approvals and decision schedules. Follow-up study needed to determine responsiveness of 
agencies. 

• 84-2   Prooedwn for Product RecaUs 

Not implemented. Recommended esublishment of an interagency liaison group to share 
information; also suggested ways to make recall notices more effective and better ways to 
handle consumer inquiries.   Follow-up needed. 

• 84-3   Improvements in the Administration of the Goverameal in the Saaskiae Act 

Not implemented. Urges Congress to reconsider the Act's exemptions and allow broad 
policy matters to be considered in closed meetings. Also urges agencies to make open 
meetings more comprehensible. ACUS successfully encouraged ABA to nke similar official 
position in 1987.   So far Congress has not shown interest in the subject. 

• g4.4   Negotiated Cleanup of Hazardous Waste Sites Under CERCLA 

Suhsianiiallv imolemenied. In 1985 EPA issued a memorandum on settlement procedures 
that followed the key points of the recommendation. (See Chairman Smith's congratulatory 
letter lo EPA Administrator, April 13. I98S.) Subsequently the Superfund Amendments and 
Reaulhoriation Act of 1986 enacted new setilemeni procedures consistent with our 
recommendation. 
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• t4-S  Praemptioa of SlUe Regulation by Fedeial AgeociM 

Provides teneral tuidanee lo Cmrress md ateneiei. ProvidM couideratJODl for 
Congress and agencies when confronting issues involving preemption of state and local laws. 
Follow up study needed to determine responsiveness of Congress and agencies. 

• g4-< DackMOte of Confideatial Infomatioa Under Protective Order ia Interaatioiial 
Trade Conmnaioo Proceedings 

Wot imolemented. In I9S4, Chairwoman of TTC responded to recommendation by 
promising to appoint a committee to consider how to implement the recommendation. This 
did not occur, as present Commission disagrees with thrust of the recommendation. 

• 14-7  Adminisliative Settlement of Tort and Other Monetary dains Against the 
Covenmest 

Not imolemmied. S. 971 and S. 2497, the Administrative Dispute Resolution Act (101st 
Congress), would implement the legislative portions of 14-7. Justice Department opposition 
has hindered the influence of the remainder. 

• tS-1  Legislative Pieclosioa of CMt/Benefit Analysis 

Protides teneral tuidanee to Congress. One sentence recommendation urges Congress to 
explicitly so state if it intends to preclude agency cost/benefit analysis. Follow-up study 
needed lo determine responsiveness of Congress. 

• SS-2   Agency Procedures for Performing Regulatory Analysis of Rulea 

Subsimliallv implemented. Provides guidance to agencies as to how to conduct 
'regulatory analysis' in rulemaking under Executive Orden. Letters sent to all major 
agencies requesting description of agency implementation efforts. Most agencies' responses 
show careful consideration of guidance. 

• t5-3  Coordination of Public and Private Enforcement of Enviroaaenlal Laws 

Partially imelemenied. Recommended admioistiative steps to achieve better coordination 
of agency enrorcement with suits brought by private citixeits to enforce environmental laws. 
These steps included clearer articulation of EPA enforcement policy and improvements in 
agency information systems. 

• tS-4  Administrative Review in Immigration Proceedings 

Imnlemeniaiion in erotress. INS has responded by letter that a 'review of appellate 
jurisdiction in immigration matters is in progress' and that the recommendation is being 
uken account of (August 13, 19S7). In addition, INS responded to a specific ACUS query 
on reviewability of applications under the Immigration Reform and Control Act of I9t6. 

• S5-S SeeS2-4 

• (6-1   Nonlawyer Assistance and Representation 

Partially imolemented. The VA. one of the targeted agencies, has proposed revised 
regulations which would broaden representation by paralegals, law clerks and law students. 
Other agencies (SSA, INS, IRS) must be surveyed. 
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• S6-2  Use or Fedeial Rules or Evideooe is Fedenl Aiency Adjudications 

fwalemeniaiion in ororresi. Recommendation urged Congress nm to require that 
agencies use the Federal Rules or Evidence. Congress has so far not done so. Urged 
agencies to adopt rules giving ALJ flexibility and guidance. ACUS sent recommendation to 
all adjudicatory agencies and has commented on OSHRCs proposal rules and on the model 
rules for the Program Fraud Civil Remedies Act. OSHRC declined to follow ACUS, but the 
model rules did follow ACUS. 

• K-3  Agencies' Use oT Alternative Means of Dispute Resolution 

Implemenialion in prorress. The Conference has undertaken an extensive program of 
seminars, lectures, consultatiotu, and training with specific agencies to encourage agencies to 
comply with this recent recommendation. S. 971 and H.R. 2497 (101st Congress), a major 
part of that effort, would carry out fully the legislative portions of 86-3 and give added 
impetus to agencies to use ADR. ACUS also sponsored a series of rounduble discussions for 
high-ranking agency personnel to make them aware of potential uses of ADR and is hosting 
an interagency working group to discuss implementation of the recommendation. 

• S6-4  The Split-Enforcement Model for Agency Adjudication 

Provides eeneral guidance lo Conrress. Recommendation urges Congress to clarify 
enforcement responsibilities whenever it creates a split-enforcement scheme. Congress has 
not taken such action since the recommendation was issued. 

• 16-S  Medicare Appeals 

Implemenialion in prorress. The agency (Health Care Financing Administration — 
HCFA) is taking steps to publish policies that were heretofore not published. Congress has 
mandated, then sttyed, implementation of a new Part B Medicare hearing office in HCFA. 
Congress has also followed the recommendation by requiring Medicare policy changes to be 
promulgated by regulation before taking effect, 101 Sut. l330-7g (I9S7). In I9t7, ACUS 
co-sponsored with ABA a symposium on Medicare procedures that followed up on this 
recommendation. 

• S6-6  Petitions for Rulemaking 

Awaiiine implemenialion. Recommendation urges agencies to establish rules governing 
handling of rulemaking petitions. No implementation activity has been taken, other than to 
support ABA adoption of ACUS position. 

• 16-7  Case Management as a Tool for Improving Agency Adjudication 

Implemenialion in nroeress. Copies of the recommendation and consultant's report have 
been distributed and made a focal point of several ACUS seminars and work groups. Several 
training sessions with administrative law judges have focused on the case management 
recommendations. 

• S6-8   Acquiring the Services of 'Neutrals* for Alternative Means of Dispute Resolution 

Implemenialion in proprens. 86-8 calls on ACUS 10 develop a roster of ADR neutrals, 
which has now been established. S4 Fed. Reg. 39.721 (Sept. :8. 1989). 

• S7-I and 87-10  Regulation by the Occupational Safety and Health Administration 

Pariially Implemented. In June 1988. OSHA proposed a generic revision of its *Z- 
lable* as advocated by the recommendation. Preamble to the proposed rule relies on ACUS 
study and recommendation.   OSHA adopted a final rule in January 1989. again relying on the 
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ACUS recommendation (54 Fed. Reg. 2332, 2370). OSHA also is reviewing its rulenuking 
proceu in response to ACUS* study (which was requested by OSHA). The ABA adopted 
these recommendations as well. 

• g7-2  Federal Protection of Private Sector Health aad Safety Whistleblowen 

Imolemeniaiim in prorresi. S. 2095, introduced in the lOOth Congreu and S. 436, 
introduced in the lOlst Congress, would fully implement this recommendation. ACUS 
Chairman Breger testified on S. 2095, H.R. 3tl2, 4023 and 4113, bills designed to protect 
aviation industry employees who disclose safety information. The aviation bills, renumbered 
H.R. 5073, passed the House in the lOlst Congress. 

• t7-3  Agency Hiring of Private Attomeyi 

ImBlemenialion in progress. Based on a survey of federal agency use of private 
attorneys, a practice costing millions of dollars annually, the Conference set forth guidelines. 
The guidelines emphasize use of appropriate competitive procedures, agency retention of 
control over counsel's performance, and the importance of following applicable conflict-of- 
interest restrictions. Congressional hearings on the banking agencies'hiring of private 
attorneys were scheduled in 19St with the aid of the ACUS study, but they have not taken 
place. Legislation introduced in 19S9 (S. 90) accords with the recommendation for agencies 
to use legal experts available in other agencies for special short-term needs. 

• S7-4 UaerFeea 

Implemented. The principles set forth in this recommendation were generally followed 
in OMB's proposed revision of 0MB Circular A-25 on User Charges. ACUS, in 1988, 
sponsored a Symposium on User Fees attended by over 100 agency officials. 

• S7-S  Arbitntioa is Federal Progiams 

ImBlemenialion in arotress. S. 971 and H.R. 2497 would implement the procedures 
prescribed in 87-5 to avoid fairness and legal concerns that might otherwise stem from 
agency arbitration processes.  ACUS testified in favor of this legislation. 

• S7-6 State-level Determiaatioas in Social Security Disability Cases 

ImBlemenialion in progress. ACUS provided guidance to the Social Security 
Administration regarding the progress and evaluation of still-pending demonstration projects 
to improve the disability determination process. 

• 87-7  A New Role for the Social Security Appeals Council 

ImBlemenialion in progress. The Social Security Administration is reviewing its Appeals 
Council procedures in view of the ACUS study (which was requested by SSA). 

• 87-8   National Coverage Determinations Under the Medicare Program 

ImBlemenialion in progress. In early 1989 Health Care Financing Administration issued 
a revised pro|>osed rule concerning its procedures for issuing national coverage 
determinations, crediting the ACUS study (54 Fed. Reg. 4302). ACUS commented on the 
proposal. The ACUS study attracted much interest in the medical/legal community and 
provided information and background for an ABA-ACUS symposium on Medicare 
procedures. 
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• 17-9  Dispute Procedures in Federal Debt Collection 

Awoiiine imBlemenlaiion. 

m  17-10  Regulation by the OccapMional Safety and Health Administiatioa (See >7-l.) 

• 17-11   Altenutives Tor Resolving Govenunent Contract Disputes 

Imolementaiion in orotress. S. 971 and H.R. 2497 would implement legislative portions. 
Orrice of the Chairman is working on training Tor contracting orricers, administrative judges 
and others at contracting agencies; has caused a proposed change in the FAR to be 
undertaken by GSA; and has begun work with interested agencies to develop an executive 
order to encourage greater ADR use. ACUS-sponsored training has been provided to the 
judges of the Armed Services Board of Contract Appeals and contracting officers in the VS. 
Forest Service. ACUS is working with the National Contract Management Association to 
increase awareness among agencies and private contractor personnel. 

• t7-I2  Adjudication Pnetioes and Proceduras of the Federal Bank Regulatory Agencies 

Suhsianliallv ImBlemenled. The Financial Iiutitutions Reform, Recovery and 
Enforcement Act of 19(9 (Pub. L. 101-73. 101 Sut. 183) implemented the ACUS 
recommendation that the banking agencies establish a pool of administrative law judges and 
adopt uniform rules of procedure for administrative hearings. It also encouraged agencies to 
use voluntary alternative dispute resolution procedures, again consistent with ACUS positions, 
tC£ 86-3. 

• tS-l   Presidential Transition Workers* Code oT Etkica] Conduct 

Fully ImBlemenled. One of President-elect Bush's first actions was to issue a code-of- 
conduct directive to his transition workers that tracked ACUS's recommendation. On 
November 18, 1988, President Reigan issued a Memorandum to Heads of Departments and 
Agencies, which implemented the recommendation. 

• 88-2   Federal Government Indemnification of Government Contracton 

ImBlemenlaiion in aroeress. Liability for injuries or damage to a third party resulting 
from products or services of government contractors has been ignored by many govemmeni 
agencies. This recommendation identifies factors agencies should consider when determining 
whether to indemnify a contractor. It urges interagency cooperation in assessing risk and 
calls for compilation of existing indemnity clauses and claims. 

• 88-3  The Federal Reserve Board's Handling of Applications under the Bank Holding 
Company Act 

Recommendaiion heint considered. The Conference recommends that the- Federal 
Reserve Board of Governors should avoid delays in action on applications by preventing the 
reopening of an applicant's file unless pertinent information of a highly significani nature is 
received. Also urged the Fed to clarify conditions established with regard to applications 
under the Bank Holding Company Act and to publicize voluntary commitments, which 
should be made part of final Fed orders. 

• 88-4   Deferred Taxation for Conflict of Interest Divestitures 

Fully Implemented. The Conference calls for an amendment to the Internal Revenue 
Code to permit deferred taxation of gains when appointees to high-level government 
positions are required to divest property to saiisfy conflici of inieresi requirements. The 
recommendaiion was endorsed by the President's Commission on Federal Ethics Law Reform 
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and the National Cominission on the Public Service (the Volcker Commission).   The ACUS 
proposal was incorporated in the Ethics Refonn Act of 1989, Public Law 101-194. 

• 8S-5  Agency Use oT Settlement Judges 

ImBlemeniaiion in ororms. Another ADR initiative, this recommendation calls for the 
use of a settlement judge (not the presiding judge) who can conduct negotiations with parties 
to a proceeding in an attempt to settle cases. ACUS has conducted training sessions for 
several dozen judges from ten agencies, including a three-day session in conjunction with the 
National Judicial College. The DOT Board of Contract Appeals has issued a settlement judge 
rule and has made it available for consideration and use by other agencies. 

• >8-6 Judicial Reivew of Preliminary Challenges to Ageocy Action 

Subsiantiallv imBlemented. The D.C. Circuit has responded to this recommendation by 
amending its rules to adopt a new expedited procedure for the handling of claims of 
unreasonable agency delay. 

• U-7  Valuation of Hnaaaa Life in Regulatory Decisionaaaking 

Implememaiion in Brotress. The recommendation urges that agencies make full 
disclosure of their human life valuations in regulatory actions and that OMB serve as the 
central clearinghouse for research and information on life valuation issues. The 
recommendation received wide publicity and it has been sent to agencies and OMB for their 
consideration. 

• tt-t   Resolution of CUms Agaiul Savings Rcceivenhtpa 

Subiiantiallv ImBlemenird. The Supreme Court cited the ACUS report approvingly in 
Coit Independence Joint Venture v. FSLIC. 109 S. Ct. 1361 (1989). The Financial 
Institutions Reform, Recovery and Enforcement Act of 1989 (Pub. L. 101-73, 101 Stat. 183) 
subsequently resolved the issues addressed by this recommendation in a way that was 
generally consistent with the Conference's advice. The final bill (§ 212) gave claimants the 
choice of pursuing their claims in the courts or through formal agency adjudication followed 
by judicial review under the Administrative Procedure Act. 

• H-9  Presidential Review of Agency Rulemaking 

Suhsianiiallv ImBlemenird. The recommendation endorses continuation of presidential 
review of agency rulemaking subject to certain guidelines for its implementation. The ACUS 
procedural guidelines are similar to special procedures announced by the Office of 
Information and Regulatory Affairs (OIRA) for EPA in 1983. OIRA's head has endorsed the 
ACUS recommendation to the American Bar Association, which is considering it in 1989. 

• 88-10  Federal Agency Use of Computers in Acquiring and Releasing Information 

Implememaiion in Broeresi. This recommendation, designed to bring agency information 
handling efforts into the computer age, contains general guidance to agencies that acquire or 
release information in electronic form, including guidance on compliance with the Freedom 
of Information Act. The recommendation is t>eing reviewed by the Office of Management 
and Budget, agencies, and several Congressional committees. 

• 88-11   Encouraging Settlements by Protecting Mediator Confidentiality 

Imrlemeniaiion m nroprrts. The recommendation urges agencies to establish procedures 
and policies to ensure appropriate confidentiality to informaiion divulged to mediators and 
other neulnis in the course of settlement negotiations involving a statute, rule or policy 
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administered by i fedenl agency. S. 971 and H.R. 2497 (lOItt Congress), would fully 
implement this recommendation. ACUS has prepared a model Notice of Proposed 
Rulemaking, which EPA's Office of Enforcement and Compliance Monitoring has agreed to 
use as a basis for rulemaking. 

• t9-l   Peer Review and Sanctions in the Medicare Program 

ImBlemeHiaiioH in Prottta. The recommendation suggests changes to the procedures 
used by the Medicare program's peer review organizations (PROs) and related procedures of 
the Department of Health and Human Services. The changes are designed to improve the 
accessibility of PRO-related policies, the fairness and firmness of PRO-recommended 
sanctions imposed on providers and practitioners, and the effectiveness of PRO safeguards 
for beneficiary rights. The recommendation was sent to the Health Care Financing 
Administration, the HHS Inspector General and to relevant Congressional subcommittees. 
ACUS staff has met with Senate Finance Committee staff on the enforcement portion of the 
recommendation. 

• t9-2 CoBHacting Oflioen* Management of Dispntaa 

Implemeniation in Protresf. Recommends steps to increase tlie ability and authority of 
contracting officers to resolve contract disputes. Steps include agency encouragement of and 
training in the use of alternative dispute resolution (ADR) techniques by contracting officers. 
ACUS is working with the National Contract Management Association to educate agency 
contracting officers regarding potential uses of ADR in these disputes. OMB Administrator 
for Information and Regulatory Affairs has indicated willingness to help with 
implementation. 

• t9-3  Coaflict-of-Inteial Raquiremeats for Fedenl Advisory Committees 

ImoUmentation in Prorress. Urges Congress to establish special conflict-of-interest 
disclosure rules for members of federal advisory committees. Some financial interest 
disclosure would be required of all committee members, regardless of their classification as 
special government employees or represcnutives of particular interests. Chairman Breger 
presented the ACUS position in comments on S. 444, the Federal Advisory Committee Act 
Amendments of 1989 (lOIst Congress), and the ACUS staff hu consulted with the Senate 
Committee on Governmental Affairs staff on this issue. It is noted that the Ethics Reform 
Act of 1989 (P. L. 101-194) esubiished a special exemption in 18 U.S.C. { 208 for advisory 
committee members; this action partially addresses the concerns addressed in the ACUS 
recommendation. 

• S9-4   Reforming Asylum Adjudication 

Implemrntation in Prorresf. Endorses creation of a new Asylum Board, located within 
the Executive Office of Immigration Review (DOJ). which would consist of an adjudication 
division, an appellate division, and a documentation center. These changes to the process for 
deciding asylum claims are intended to increase the expertise and independence of the 
adjudicators and to assure expeditious and fair adjudications. The recommendation was 
welcomed by the Attorney General and sent to relevant committees of the Congress. 

• S9-S   Ackieviog Judicial Acceptance of Agency Sututory Interpretations 

Imnlemrniaiinn in Proere^f. Recommends thai agencies use certain procedures when 
they adopt interpretations of statutes that are intended to be definitive on judicial review 
under the deference test set forth by the United Slates Supreme Court in Chevron L'.S A. v 
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Natural Resources Defense Council. 467 VS. 837.   The recommendalioo has been sent to the 
Department of Justice and to agencies. 

• >9-6  Public Finaacial Ditclosare by Executive Branch Ofliciali 

Not Implemenied. Would amend the Ethics in Government Act's executive branch 
public financial disclosure requirements, consistent with an appropriate balance of costs and 
benefits of such disclosure. Includes recommendations to lower the threshold for reporting 
liabilities, reducing the number of categories of value for the reporting of assets and 
liabilities, and requiring the reporting of gifts in categories of value instead of actual 
amount. Although the President's Commission on Federal Ethics Law Reform adopted the 
recommendation's general approach to reducing unnecessary detail in financial reports, the 
Conference's proposals were not included in the President's proposed legislation nor in the 
Ethics Reform Act of 1989. Public Law 101-194. 

• S9-7  Fedcisl Regulation of Biotechnology 

Imnlementation in Protrtis. Recommends steps to improve interagency coordination of 
federal biotechnology regulation, including enlarging the membership of the Office of 
Science and Technology's Biotechnology Science Coordinating Committee and opening its 
proceedings to the public unless they involve confidential information. Also advises Congress 
and the President to monitor interagency coordination and biotechnology developments. 

• t9-8  Afeacy Piactioea and Procedures for the Indexing and Public Avmilability of 
Adjudicatory Decisions 

Pariiallv Implemenied. Calls upon agencies to compile a subject-matter index of their 
adjudicatory decisions to afford citizens information useful in dealing with agencies and to 
•ssist the development of agency standards and policies on general issues and recurring 
questions. This recommendation has been transmitted to selected agencies. As a result of the 
recommendation, the Comptroller of the Currency announced in October 1989 that it is 
making publicly available key documents in adjudications from 1977 to the present. 

• (9-9 Procesung and Review of Visa Denials 

Imolemeniaiion in Prorress. Recommends that the Department of State implement 
changes in its procedures for review of visa applications at United States consulates abroad. 
The recommended changes include permitting the assistance of attorneys, increased 
explanation of the basis for denials, and making public advisory opinions of the Visa Office. 
The Recommendation has been transmitted to the Secretary of State and to relevant 
Congressional committees. 

• S9-I0   Improved Use of Medical Personnel in Social Security Disability Detenniutions 

Implemeniaiion in Prorress. Recommends steps that SSA should take to increase the role 
of medical personnel at the initial decision stage of disability claims, including giving the 
medical member of the team primary responsibility for developing medical evidence in the 
record. 
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U.S. COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

NOTICE OF FINAL RULE 

III accordancp »'ith the provisions of Kuie 22 of the G«neraJ Rules of this Court, notice is 
hereby given of an amendment to General Rule 7(j) This amendment brings Rule 7(j) into con- 
formity with the Court's current practice under a general order of November 25, 1988. That order 
is rescinded upon the adoption of the Rule 7(j) amendment. 

The amended Rule 7(j) provides that a petition for a writ of mandamus based on a claim of 
unreasonable delay by an administrative agency shall be treated as a motion for purposes of the 
General Rules. 

Copies of this notice have been published this dale by the means specified in Local Rule 22. 

Isl Constance L. Ehjpre' 
Constance L. Dupre 

Issued: December 27.1989 Clerk 

United SUtes Court of Appeals 
for the District of Columbia Circuit 

BEFORE: Wald, Chief Judge; Mikva,  Edwards, Ruth B. Ginsburg, Silberman, Buckley. 
Williams, D.H. Ginsburg and Sentelle. Circuit Judges. 

ORDER 

It is ORDERED, on the Court's own motion, that the General Order of November 25,1988. be 
rescinded and that DC. Circuit Rule 7(j) be amended as follows: 

0) Petitions for Special Writs 

(1) A petition for a special writ to the district court or an administrative agency shall be treated 
as a motion for purposes of these Rules, except that no responsive pleading shall be permitted 
unless requested by this Court; no such petition shall be granted in the absence of such a request. 

(2) A petition for a writ of mandamus or a writ of prohibition to the distnct court shall not 
bear the name of the district judge, but shall be entitled,'In re Petitioner.' 
Unless otherwise ordered, the district judge shall be represented yro forma by counsel for the 
party opposing the relief, who shall appear in the name of such party and not that of the judge. 

This amendment is effective upon date of publication. 

Per Curiam 
For the Court 

hi Constance L. Dupre' 
Constance L. Dupre 

Clerk 
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APPENDIX I 

Current AreM of Conference Study 

1. Adminiitrative Law Issues in the Immigration Proceai 

The substantive issues affecting U^. immigration policy were much debated and largely 

addressed in the Immigration Reform and Control Act of I9S6. Because little attention was 

directed to the administrative procedures developed to determine the righB and privileges of 

private individuals affected by the immigration laws, and the obligations of the federal 

government under those laws, the Conference was asked to study those procedures. In 

response to Congrea' directive, we sponsored a Congressional seminar on potential 

immigration studies in the fall of 1987, at which Representative Albert Buatamante of Texai, 

on behalf of the Hispanic Causus, was a principal participant. Several projects emerged from 

that seminar. 

First, the Conference engaged David S. North of TransCentury Development Associates, 

an authority on immigration issues, to prepare two reports on the alien legalization program. 

The first, submitted in the spring of l9St, evaluated whether the legalization program should 

be extended beyond its May 4, 1988 deadline, and concluded that it should. Although only 

one House of Congress adopted this recommendation, Mr. North's study was widely discussed 

during the course of the debate on the extension issue. 

In December, 1988, Mr. North submitted a follow-up report addressing a wide range of 

questions dealing with the Immigration and Naturalization Service's implementation of the 

second phase of the legalization program. The report led the Conference in 1989 to issue a 

formal statement outlining the lessons learned from the legalization program.' 

'SllMfninI 14. S4 r«d  IU( >S«7S (IM») 
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Next, in January, 1989, Professor James Nafziger of the Willamette University College 

of Law submitted a report on the reviewability of visa denials by consular officers. As the 

subcommittee is aware, almost all aliens who wish to enter the country must first secure 

visas, which are issued by consular officers at the various VS. consulates abroad. Review of 

those decisions by the Visa Office of the Department of State in Washington is largely 

advisory, however, and the courts have generally declined to review consular officers' 

decisions. Professor Nafziger's study examined the need for administrative reform of the 

visa denial process and recommended, among other things, that consular officer denials be 

accompanied by a more explicit statement of reasons, that the Visa Office play a more active 

role in the review process, and that Congress and the State Department expand the scope of 

review.  A Conference recommendation on the subject was adopted last December.' 

Finally, the Conference examined the procedures employed for handling asylum claims - 

- including hearing procedures, administrative appeals, and the need for judicial review. For 

the substance of asylum policy as mandated by Congress to work, it is absolutely essential 

that the procedures employed be as efficient as possible while ensuring the rights of potential 

asylees. In 198S, the United States received 60,000 asylum applications and the Immigration 

and Naturalization Service was projecting upwards of 100,000 applications in the near future. 

Recognizing that there may be a need to adapt existing procedures to cope with this 

developing workload, the Conference engaged Professor David Martin of the University of 

Virginia School of Law as a consultant. Relying on his report, in Recommendation S9-4. the 

Conference proposed a number of significant reforms to the system.' 

The Conference recommended that the Attorney General create a new Asylum Board 

within the Executive Office of Immigration Review consisting of an adjudication center, an 

appellate division, and a documentation center. All claims would be heard exclusively by the 

adjudication division.    Applicants would be encouraged to secure counsel or a qualified 

'RKomnxiiduion SS-g, S4 Fid lUf SS4Be (IMS) 

>M Fid. Kf. imo (IMS). 
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institutions. The recommendalion look no position on the statutory and constitutional 

questions at issue in litigation then pending in the Supreme Court but urged Congress to 

eumiiie whether liquidation clainu should be handled administratively or in court. The 

Conference proposed procedures to be followed if Congress decided that an administrative 

adjudication process is the more desirable way to resolve such claims.' Certain of these 

recommendations were adopted by Congress when it enacted legislation reorganizing the 

thrift regulatory agencies. 

Five projects are pending. The first is an examimtion of bank failures and risk 

monitoring by Professor Jonathan Macey of Cornell University and Professor Geoffrey Miller 

of the University of Chicago. The second is a study of the bank examination process and 

informal enforcement practices by Professor Roy Schotland of the Georgetown Law School. 

The third study, by Professor Lawrence Baxter of the Duke Law School, is an examination 

of the enforcement procedures used by the bank regulators. The fourth study, by Professor 

Michael Malloy of the Fordharo Law School, reviews how the bank regulatory agencies 

enforce the Securities and Exchange Act of I9H. Finally, the Conference commissioned a 

study of government-sponsored enterprises, such as Fannie Mae. Sallie Mae, etc. This 

project will be prepared by attorney Thomas H. Stanton. 

The Conference has developed an ongoing liaison with various Senate and House banking 

committee members and staff to help ensure a thorough study of these issues which will be 

of benefit to Congress as it examines more general issues affecting the banking and related 

industries. 

3. Procedural Framework for Ethics in Government 

The examination of the ethical considerations that implicate the federal administrative 

process has been a part of the Conference's formal mission from the outset. The Temporary 

Conference established  by  President  Kennedy expressly  recommended  that a  permanent 

*R«eofnm«nd»tion ta-B, RMOIUIIOB of Cluini AckinM Ssvinp R«c«iv«nhip«, 1 CFR | SOSJS-a (ISaS). 
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conference establish an 'ethics comminee' to render opinions on ethics issues and the original 

Committee on Personnel, esublished in 1968 as pan of the permanent Conference, was 

charged with the responsibility for enhancing the professionalism and effectiveness of federal 

penoonel involved in the conduct of administrative proceedings. Its mandate included a 

review of what was described u 'ethical standards.*^ 

A decade ago, shortly after the passage of the Ethics in Government Act, the 

Conference examined the so-called 'revolving door* issue.* The following year it 

recommended rules concerning recusal of agency rulemaking officials.* But the examination 

of matters of ethics and conflict of interest have not occupied a substantial portion of the 

Conference's time in recent yean. Because 'ethics in government' issues implicate both the 

fairness and efficiency of the administrative process, a Special Committee on Covemmeni 

Ethics Regulation was established in 19S7 to examine systematically and recommend 

improvements to the Ethics in Government Act of 1978 and related conflict-of-interest laws. 

In June 1988 the Conference adopted a recommendation that would establish standards 

of conduct for Presidential transition workers. The genesis of this recommendation was a 

'working conference' sponsored by the Conference in March 1988. At about the same time, 

the Senate Committee on Governmental Affairs, reviewing the Presidential Transition 

Effectiveness Act, acknowledged the need for disclosure of potential conflicts of interest by 

transition personnel and noted the Conference's willingness to study the issue in advance of 

the 1988-89 transition." During debate on the House floor. Congressman Gilman also called 

for Administrative Conference participation in this area." Following adoption of the 

Conference recommendation, President-Elect Bush and President Reagan issued directives 

essentially implementing the Conference's proposal. 

^ItSeO] AnnusJ lUpon of Iht Adminutr«tiv« Confarvnc* ot tiM Unit«d %\%\m 16 (19T0). 

*RMOinfn«ndBtion ro-7. Appreprifttt RMtrictiolu on Participation by » Fofmtr A^tnty Oflicial In Matt«fi Involving 
Iht Aftncy. 1 CFR ( SOS ra-7 (IMS) 

*R«<oiiiiTMndation BO-4. Dvcuiona] OfTicialt' l*artieipatien in Rul«nukin( PrecMdinp, 1 CFR \ SOS •0-4 (lOSO) 

'"S  Rvp No  100-317. 100th Conf . >d Snt  It (IMS). 

"iSS Coni Roc H 1U7 (Moreh SI, IMS) 
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The Conference also suggested thii Congress provide an icceptable means Tor workers 

coming into government to divesi themselves of financial holdings without suffering adverse 

tax consequences. This recommendation fleshed out a proposal made several years earlier by 

the Office of Government Ethics and others. Congrcai included our recommeodalion in 

Public L. 101-194. 

In 1989 the Conference studied the relationship between the Fedenl Advisory 

Committee Act and the Ethics in Government Act and adopted i recommendation to 

rationalize the existing conflict-of-interest requirements to bring more individuals within the 

proscriptions but relax the filing requirements while maintaining needed disclosure 

provisions." 

Fiiully, the Conference published a tourcebook on government ethics for presidential 

•ppointees. 

4. Federal Grievance and EEO Procedurti 

At present, federal employees with employment related grievioecs have at least six 

different procedural avenues by which to seek redress. These include internal agency review 

of some grievances (such as suspensions, reprimands or denials of leave): formal appeal to the 

Merit Systems Protection Board (MSPB) for a wide range of advene actions: union grievance 

procedures, including arbitration in some cases; informal equal employment opportunity 

(EEO) procedures, coupled with a right to seek review before the Equal Employment 

Opportunity Commission; so-called 'mixed* appeals to the MSPB for grievances which 

include discrimination issues; and access to the Special Counsel for employees who are 

'whistleblowers* or allege certain prohibited personnel practices. 

Little attention has been given to the substantial overlap among, or redundancy wiihin, 

grievance procedures. At the request of the Domestic Policy Council, and with (he 

encouragemeni   of   Congress,   the   Conference   undertook   a   comprehensive   study   of   all 

'h* r«i Kt ssM« (iteg) 
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employee grievance-type procedures with i vjew toward describing the labyrinthine process 

and suggesting faster, less costly alternative dispute mechanisms while ensuring that the 

fundamental fairness of the employee grievance process is maintained. 

Professor William Luneburg of the University of Pittsburgh Law School served as the 

Conference's principal consultant on the project. To obtain a public administration 

perspective, the Conference also contracted with Professor Jay Shafritz of the Graduate 

School of Public and International Affain at the University of Pittsburgh to provide 

comment on Professor Luneburg's effort. Professor Luneburg submitted a draft of a report 

last fall which was circulated to affected federal agencies and interested committees of 

Congress in both Houses. In December 19S9 the Conference adopted a formal statement on 

the subject." 

y Aliemative Methods of Dispute Resolution 

Over much of the past four years the Conference has continued its initiatives for 

encouraging the use of alternative means of dispute resolution (ADR) as a way to reduce 

litigation costs and delay throughout government. At the request of EPA, the Conference 

prepared a model policy statement and draft rule to ensure appropriate confidentiality of 

information divulged to mediators and other neutrals in the course of agency settlement 

negotiations. The Conference also adopted a recommendation concerning the use of dispute 

resolution lo resolve government contract disputes and issued a suteraent outlining the use of 

settlement judges to resolve commodity reparations cases. With regard to the contract dispute 

recommendation, the General Services Administration is considering a proposed change to the 

Federal Acquisition Regulations (FAR) consistent with the recommendations. In addition, 

the Office of the Chairman is in the process of compleling a roster of neutrals for use by 

agencies interested in using ADR.    Finally, the Conference, pursuant to an  inieragency 

"M Ttt.Kn ts4H (ists) 
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provkioni of the US.-Canada Fnc Trade AgiecmenL V . 

The Conference hai actively WBghi to support contrtnional initiativct that would 

iaiplcmcnt iti recommeodatiooi concerning alternative dispate rcMlution in general, and 

aegotialed rulemakiai is particular. In the 100th Coagren, the Conference worked-ckneiy 

with congrenional itaff in preparing the Administrative Dispute Resolution Act (S. 2274 and 

HJL 5101), which would put into effect several Conference reconuneodatiaat. It turn 

lettified in favor of bills in both the House and Senate that would encourage the oie of 

negotiated ruleinaking by agencies and clarify how the provisions of the Federal Advisory 

Committee Act should be applied. 

With the financial assistance of a number of federal agencies, the Conference was able to 

publish a major sourccbook reference for agencies, sponsor several ronodtable conferences, 

and provide ADR training for agency administrative judges and contracting officers. It is 

currently completing work on a new sourcebook on negotiated rulemaking, which is due out 

laier this year. 

6. Procedural Itines in Science «nd HeiUh Care Adminiitrarlon 

The Conference continues its considerable efforts in the area of health care regulation. 

In I9S7 we studied the administration of the state-level disability benefit determination 

process, the role of the Social Security Appeals Council, and the method by which the Health 

Care Financing Administration decides what aspects of medical care are covered by, and thus 

reimbumble by, Medicare. In November l9St the Conference received from Timothy Jost, 

Professor of Law and Hospital and Health Services Administration at The Ohio Sttte 

University, a comprehensive analysis of the numerous administrative law issues involving the 

Medicare utiliialion and quality control Peer Review Organization (PRO) programs. The 

mailer was debated at the December 1988 Plenary Session, where the Conference heard 

presentations from  representatives of  the  American  Medical  Association,  the  American 
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Hoipital Associition, the American Association of Retired Persons, and the OfHce of 

Inspector General at the Department of Health and Human Services. Although these groups 

did not always agree with each other on every issue, they participated comfortably in the 

committee deliberations leading to the adoption of the committee's recommendations and 

ctwperated fully in our analysis of the difficult procedural issues presented. The Conference 

was unable to reach conclusions at its December session but the matter was debated and, 

eventually, resolved in June 1989. The Conference's Recommendation S9-1 has already 

received attention in Congress and at the Department of Health and Human Services. The 

Conference also adopted Recommendation S9-10 urging the improved use of medical 

.personnel in Social Security disability determinations." 

In I9ti the Conference examined two novel and nettlesome issues in the vanguard of 

seientific analysis and technology. In September, it took up the methodologies used to make 

an estimate of the so-called 'value of human life* where a sutute or administrative regulation 

requires an agency to make such estimate as part of a larger analysis of the costs and benefits 

of. particular regulatory approaches. Recognizing that the decision to place a dollar value on 

human life is a controversial and complex topic beyond its charter, the Conference focused 

its recommendations on procedures to ensure full public disclosure of the dollar amount used 

and the underlying empirical information and methodologies employed to reach that dollar 

figure, and the development of uniform governmental criteria." 

"M Fad  lUf tS49e (IMS) 

"Rffcoinnwndfttion U-7, Vkluktion of Human Life in R«BUI»IMy D«ciaienm»kinf. 1 CPR | 90S.8<-7S (IM*). 
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Pendin* Rewrch Proiecti (December. 1989) 

The following is a list of pending research projects, arranged according to committee 
assignment.  Unassigned projects are at the end. 

rnmininwi on Adindicition 

(1) Reviewabiliiv of consular officers' denials of visa applications. (Professor James 
Nafziger) The current limitations on administrative and judicial review of these denials is 
scrutinized by this study. (Status: Final report submitted; Conference adopted 
Recommendation t9-9 at December Plenary Session.) 

(2) Review of Social Security disability adiudication process. (Professor Frank Bloch) 
Overview of the appeals process, comparison with other federal disability programs and 
consolidated set of prior ACUS recommendations prepared at SSA request; transmitted to SSA 
Commissioner in July. (Status: Final report submitted; Committee considering a possible 
recommendation that would supplement the three prior recommendations.) 

(3) Use of 'non-ALJ' adjudicators. (Judge John Frye of NRC, on nonreimbursable detail to 
ACUS) Survey of agency use of hearing officers who are not administrative law judges. 
(Status:   Data is now being tabulated; follow-up study may result in recommendations). 

(4) The FAA's sanction and enforcement procedures. (Professor Richard H. Fallon. Jr.) 
The Federal Aviation Authority has authority to revoke pilot licenses as well as impose civil 
money penalties. It is now imposing penalties of less than $50,000 under a two-year 
statutory demonstration program which authorizes imposition after administrative hearing. 
The FAA has asked the Conference to evaluate the appropriateness of the procedures 
established in the demonstration program to assist the agency in preparing its report to 
Congress.   (Ssaliu:   Outline submitted; draft report due January IS, 1990.) 

(5) HUD administrative grievance procedures for public housing tenants (Professor 
Jonathan L. Entin) The Deparimeni of Housing and Urban Development has had regulations 
providing for administrative grievance procedures for public housing tenants since 197S. 
Several attempts to revise these rules have failed. In addition HUD has begun invoking a 
1983 statute authorizing the Secretary to waive administrative grievance procedures in 
eviction cases and to seek staie-court ordered evictions. This study will atlempi to provide 
recommendations to HUD on iu grievance rules and its waiver practices. (Siaiiu: Work just 
begun; due August 1990.) 
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rnmntintr. nn Ailminamtinli 

(1) Use of medicillv-trained deciden in disability cases (Professor Frank Bloch) 
Evaluation of how doctors and other medically-trained persons are or could be used in 
deciding social security, VA, black-lung and other disability cases. (SlaUli: Final report 
submitted; Conference adopted Recommendation 89-10 at December Plenary Session.) 

(2) U.S. atencv participatinn in international standard setting. (Professor George Bermann) 
How should U.S. agency officials prepare for, participate in, and implement the standards 
negotiated in, international standard-setting bodies? This case study will focus on the 
Federal Aviation Administration's participation in the European Community's efforts to set 
Standards for airworthiness certification for civil aircraft. (StUlU: Outline submitted; draft 
report due next spring.) 

(3) Potential uses for ombudsmen in federal programs. (David R. Anderson, Esq.) The 
recent establishment of ombudsmen in the IRS (to help resolve taxpayer grievances) and EPA 
(to resolve Superfund disputes) as well as proposals for a beneficiary ombudsman in the 
Social Security Administration have fueled interest in a wider use of this dispute resolution 
technique. The study will focus on present and past attempts to create such a post in federal 
programs.   (SlUlu:   Outline submitted; draft report due next spring.) 

(4) Aaencv procedures for reviewint discretionary arant applications (Professor Thomas O. 
McGarity) There is no government-wide statute covering the procedures agencies with 
discretionary grant authority must use in reviewing applications. This study will examine 
widely publicized problems in H.U.D. grant programs, which appear to lack a systematic 
review process, as well as programs of other agencies, including the National Science 
Foundation which has a rigorous peer review procedure. This project will look at these and 
other case studies.   <Status:   Work just begun; due August 1990.) 

(5) OSHRCs "simplified proceedinBi" and case settlement procedures (Professor Morrell E. 
Mullins) The Occupational Safety and Health Review Commission's rules of practice provide 
for use of both simplified proceedings and settlement judges in appropriate cases. The study 
will examine how these rules work in practice. (Status: Outline submitted; due September 
1990.) 

(6) Implementation of the Farmers Home Administration mediation program (Professor 
Leonard L. Riskin) The Farm Credit Act of 1988 mandates that the FMHA establish a 
mediation program to resolve farmer-lender disputes. The study will examine the history of 
the establishment of the program, the types of disputes involved, the implementing rules, the 
effectiveness of the program and its possible applicability to other government programs 
(Siaiiu:   Work just begun; due December 1990) 

C) The Fish and Wildlife Service's approach to conflict manaaemeni under the Endangered 
Species Act (Professon Steven Yaffee and Julia Wondolleck) Recent litigation in the Pacific 
Northwest over the impact of limber harvesting on the habitat of the rare spotted owl have 
focused attention on the need for belter conflict management under the Endangered Species 
Act. This project will examine this and other case studies and will seek to propose 
improvements in the Service's ability to deal with conflicts. (Status: Work just begun; due 
January 1991.) 
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Comminee nn fkivenunennl Procenei 

(1) Federal emplnvee grievance «nd penonnel appeals process. (Professor William Luneburg) 
The study of this complex and often redundant system was underuken at the behest of the 
Domestic Policy Council and OPM. (Status: Final report submitted; Conference adopted 
Sutement at December Plenary Session.) 

(2) Desianaiion of 'representative payees' for social security beneficiaries. (Professor 
Margaret Farrell) Under current law the Social Security Administration (SSA) must designate 
and monitor the activities of representative payees who receive social security payments on 
behalf of beneficiaries deemed to be incapable of managing their own financial affain. At 
the behest of SSA, the Conference has begun a study of (I) current constitutional and 
administrative law cases, materials and doctrines peruining to SSA's obligations in this regard 
and (2) related state guardianship, custody and competency law. (Status: Outline submitted; 
report due early 1990.) 

(3) Evaluation of the national child vaccine injury compensation program. (Professor Wendy 
K. Mariner) In 1986 Congress passed a law which attempted to ensure prompt and 
reasonable compensation to those children who suffer adverse reactions to vaccines (an 
inevitable result of otherwise highly beneficial immunizations). The law provides for a no- 
fault compeiuation program and requires a petition to, and adjudication by, the VS. Claims 
Court. Petitioners can then elect to accept the judgment or pursue a tort action in state or 
federal court — although with a reduced chance of recovery. The study will describe and 
preliminarily evaluate the program. (Smm: Outline submitted; draft report due next 
spring.) 

(4) Electronic technologies and federal archival practices (Professor Henry H. Perritt, Jr.) 
This project is, in a sense, a sequel to Recommendation 88-10 which was principally 
concerned with agency aisast of computerized information. This study will examine how 
electronic records are (and should be) covered by current records preservation statutes. 
(Status:   Work just begun; due August 1990.) 

Committee on Jndicial Review 

(1) Judicial remands of cases to administrative agencies. (Professors Donald Elliott and 
Peter Schuck) What happens to appeals from agency decisions that are remanded to the 
agency?   (SlaUlj:   Final report submitted; to be considered during spring.) 

(2) Allocation of adiudicalive responsibilities between agencies and courts (Professor 
Harold Bruff) This study will examine the proper allocation of adjudicative responsibilities 
among Article III courts (especially the D.C. Circuit), Article I courts and administrative 
agencies. The study will contain a synthesis and analysis of past and recent proposals, in 
conjunction with the recently created Federal Courts Study Committee created pursuant to 
Pub. L. 100-72.   (SialllS:   draft report received; to be considered during spring.) 

(3) Choice of forum in government contract litigation (Professor Robert N. Davis) Under 
current law challengers to government action in contract cases have a multiplicity of forums. 
In pre-award (bid protest) cases challenges may be filed in district court or with the CAO 
(or in the GSA Board of Contract Appeals in computer-related contracts). In post-award 
disputes the choice is between the Claims Court or the appropriate agency board of contract 
appeals. The study will evaluate the impact of this forum choice and the proposals for 
change.  (Status:  Outline submitted; due September 1990.) 
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(4) Tlie Enport Adminislralion Act licemint procedures and judicial review (Professor 
Howard N. Fenton) With the upcoming reauthorization of the EAA, this study will focus on 
issues concerning the regularity, accessibility and openness of the process as well as the 
appropriateness of the current limitations on judicial review. (Siuuj: Work just begun; due 
September 1990.) 

r«mmittM nn RMphHinn 

(1) Federal regulation of biotechnolotv. (Professor Sidney Shapiro) This study examines 
the need for coordination in this area and for the development of special regulatory 
procedures. (Suim: Final report submitted; Conference adopted Recommenation 89-7 at 
December Plenary agenda.) 

(2) Risk communication as a regulatory approach. (Professor Michael Baram) Examination 
of 'right-to-know* sututes and regulations administered by EPA, OSHA and FDA. (SOIIU' 
draft report submitted; to be considered this spring.) 

(3) FDA's drua approval process for AIDS druas (James T. O'Reilly) Pressures to more 
rapidly approve drugs to combat AIDS has spurred the FDA to reexamine its approval 
process for such drugs. This study will detail the current drug approval process, including 
any accommodations made for AIDS drugs. It will evaluate the trade-offs involved and also 
examine the Medicaid reimbursement process for such drugs. (Status: Outline submitted; 
draft report due February 1990.) 

(4) Establishment of revolving funds for remedial and compensatory purposes. (Professor 
Frederick Anderson) The federal government has increasingly resorted to off-budget 
revolving funds to clean up environmental pollution, fix highways and airports, compensate 
fishermen, etc. How these funds are established and administered is the subject of this 
study.   (Statin:  Outline submitted; draft report due September 1990.) 

(5) Division of roles in joint federal/state regulatory programs. (Professor Errol Meidinger) 
How "regulatory federalism" works--federa! oversight of state implementation of federal 
programs.   (Siaius:  Outline submitted; draft report due September 1990.) 

Committee on Rulemakina 

(1) Agency practices in indexing and making available their adiudicatorv decisions 
(Professor Margaret Gilhooley) This study examines the most appropriate practices in this 
regard in light of the Freedom of Information Act's requirements, and the practical burdens 
of making informal adjudication more precedential (Status: Final report submitted; 
Conference adopted Recommendation 89-8 at December Plenary Session.) 

(2) Congressional access to confidential agency information. (Professor Peter Shane) This 
study will examine the history of recent disputes over Congressional access to internal agency 
memoranda and Commissioners' notes and propose better ways of resolving them. (Status: 
Outline submitted; draft report due early 1990.) 

(3) The   Medicaid  program: aspects  of  procedure   and   federalism.     (Professor   Eleanor 
Kinney) A procedural overview and analysis of the federalism aspects of the program will 
be undertaken.   (Status:  Outline submitted; draft report due earl) 1990.) 



212 

(4) NLRB't wMblithmenl of tariiinint units by rulemikinB (Professor Mirk H. 
Grunewald) For many yean commentaiors have urged the National Labor Relations Board 
to, at least occasionally, rely on rulemaking rather than adjudication to make policy 
concerning bargaining units or unfair labor practices. In April, 19S9 the Board issued a final 
rule concerning bargaining units in the health care industry. This case study will eumine 
the results of this action and evaluate it.   (Status:   Outline submitted; due September 1990.) 

(5) Procedures for makina determinations in aniidumnina and countervailina duty catM 
(Professors John H. Jackson and William J. Davey) Members of the international trade bar as 
well as government officials in the area have urged the need for a procedural review of this 
program. The study will focus on a broad overview of the procedure, both at the 
Department of Commerce and the US. International Trade Commission. (Status: Outline 
iubmitted; due August 1990.) 

S»i«gi.l rnminitlM. MI CMytammKnl Fthin l>e»iil«lin« 

(1) Pro bono practice bv aQvemmeni attorneys. (Professor Lisa Lerman) Government 
attorneys may in some circumstances engage in outside employment. They are, however, 
precluded from representing clients before agencies of the U.S. Government. This restriction 
has limited the ability of attorneys to take QIQ bono cases that may involve the government. 
The study will examine this issue to see if modifications in current practice are appropriate 
or feasible.  (Status:   Outline submitted; draft report due in early 1990.) 

(2) Role of government and private attoinevs in representing federal employees who are 
under investiaation or sued in their official capacity for alleted wronadoina. (Professor 
Nancy J. Moore) This study will examine issues such as (I) when it is advisable or necessary 
for a federal employee to obtain counsel; (2) problems that arise when the government 
initially represents a federal employee, but later recommends that he or she retain private 
counsel; (3) limits on a private attorney's representation of a federal employee in agency 
investigations; and (4) payment of attorneys fees when a federal employee reuins private 
counsel.   (Status:   Work just begun; due August 1990.) 

Special Committee on Financial .Services ReauUtion 

(1) Administrative problems of bank failures (Professors Jonathan Macey and Geoffrey 
Miller) Study of procedural and regulatory problems raised by failing or almost-failing 
banks. (Status: Final report submitted; Committee recommendation deferred to June Plenary 
agenda.) 

(2) Oversicht and regulation of aovernmeni-sponsored enterprises. (Thomas Stanion. Esq.) 
The recent financial liability of the savings and loan trust fund has focused attention on 
other federally chartered national financial institutions whose borrowing and lending powers 
are backed by federal guarantees. Examples include the Federal National Mortgage 
Association (Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie Mac). 
These GSEs can expose the U.S. Treasury to heavy liability, but are regulated in a relatively 
fragmented and sporadic manner. The study will suggest improvements in this regard. 
(Status: Draft report submitted; Committee to consider whether to take up these issues this 
spring.) 

(3) Adminisiraiion of the Securities Exchange Act of 19?4 bv the bank reeulaiorv agencies. 
(Professor Michael Malloy) The four major banking agencies have significant authority to 
administer various provisions of the 1934 Securities Act, with respect to the institutions 
under their purview. This study will focus on the agencies' implementation of this 
responsibility -- including several agencies' practice of simply incorporating by reference 
SEC regulations.   (Status:   Outline received, draft report due early 1990.) 
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(4) Audit «nd inintction practice of the banltint iBcnciei (Professor Roy SchotUnd) Study 
of how btnk examiners make 'informal* determinations during audits and examinations, 
disclosure of audit results, etc. (Status: Project reassigned to new consultant; draft report 
due mid 1990.) 

(5) Federal bank regulatory enforcement — present and future. (Professor Lawrence 
Baxter) This study will focus on the enforcement procedures, contained io the Financial 
Institutions Reform, Recovery and Enforcement Act of I9S9. (Status: Analysis of banking 
legislation submitted; draft report due mid 1990.) 

Workin. Oronp on Model RBIM 

(1) Model rules of practice for aaencv adjudication. (Dean Michael 'Cox) As reporter for 
the working group, Dean Cox will examine existing rules of practice and help develop text 
and commentary for model rules. ISSUSIX Dean Cox is rwiewing agency rules; Working 
Group continuas to meet regularly to review his work.) 

TTiimignwl preiecB 

(1) Insneeiori general (Dean Paul Light) With the support of the Governance Institute, this 
study will examine the role and operatioiu of Offices of Inspector General in carrying out 
responsibilities of internal oversight of agency programs and in preventing waste, fraud and 
abuse. IG<' independence, accountability, investigative authority and relationships with 
Congreaa, the President, and agency program managers will be studied. (Status: Work just 
begun; draft report due September, 1990.) 

QtlOT preitQi 

(1) Updated Guide to Federal Aaencv Rulemakina. (Professor Benjamin Mints) The 
popular 1913 ACUS Guide to Federal Agency Rulemaking is being updated. Revised draft 
chapters are under review, with complete manuscript due by end of 1990. Staffed by 
Michael Bowers and Nancy Miller. 

(2) Leeiilative drafting guide for arant leaislation. (Malcolm Mason) The Guide has been 
submitted and circulated for comments.   It is being readied for publication by Charles Pou. 

(3) Dispute resolution under the U.S. - Canada Free Trade Agreement. (Professor Andreas 
Lowenfeld) At the behest of the Department of Commerce, the Conference convened an 
advisory group to look into the implementation of certain dispute resolution provisions in the 
Agreement. A seminar of experu was held in January; its proceedings are being published 
by the Sunford International Law Journal. The advisory group, with the assistance of 
Professor Lowenfeld, and staffed by Charles Pou and Brian Murphy, will consider what 
further steps to take. 

(4) Sourcebook on Negotiated Rulemaking. Under E>avid Prilzker's direction, the Office of 
the Chairman is preparing a sourcebook of background materials and guidance concerning 
negotiated rulemaking. The format will be similar to earlier Sourcebooks on Federal 
Administrative Procedure and on Federal Agency Use of Alternaiivc Dispute Resolution. It 
is currently awaiting publication by GPO; a summary is available. 
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Mr. FRANK. Mr. Edwards. 
Mr. EDWARDS. Mr. Chairmsui, it's my pleasure to introduce our 

new member. I am delighted to have my neighbor from Santa 
Clara County, Tom Campbell, as a member of this subcommittee, 
and I know that he is going to make a valuable addition. He's a 
former professor of law at Stanford University that I have heard 
of—my old alma mater, I know all the members join me in welcom- 
ing Congressman Campbell. 

Mr. FRANK. We are delighted to have component filled—I think 
we're still short one Democrat, but we are getting closer. The gen- 
tleman is welcome. 

Mr. CAMPBELL. Thank you. 
Mr. FRANK. Let me ask Mr. Breger, I have just a couple of ques- 

tions on the money. Now I gather—Ms. Potts informed me that 
there is—how much will your budget have to go up as a result of 
the salary increases that were covered in the package that was 
passed late last year? 

Mr. BREGER. I think that the salary increases are a figure of 
about $120,000. 

Mr. FRANK. I don't know what that means, let me reask my ques- 
tion. 

What will the amount of the salary increases be that was man- 
dated by the statute that was passed last year? That has nothing to 
do with what—that's a secondary and a tertiary question. 

Mr. BREGER. $230,000. 
Mr. FRANK. That's mandated by for p>eople covered who were 

mentioned in the act? 
Mr. BREGER. Yes, and, of course, that would not include  
Mr. FRANK. Yes, don't include anybody else—one at a time. 
How many people are covered by the act that work for you? 
Mr. BREGER. There are four persons—three SES's and  
Mr. FRANK. And the four people are going to get a combined 

total of $230,000 in increases? That's surprising. 
Mr. BREGER. Bill Olmstead is our Executive Director  
Mr. FRANK. OK, why don't you just answer that. 
How much is mandated by the statute? 
Mr. OLMSTEAD. For those four people it's $120,000. 
Mr. FRANK. How did we get to $230,000? 
Mr. OLMSTEAD. The $230,000 includes the full increment of salary 

increases for 24 FTE's. 
Mr. FRANK. OK, please, when I ask a question please try to 

answer it. 
Mr. FRANK. What is the amount of  
Mr. BREGER. I apologize, Congressman, he had misunderstood 

your question. 
Mr. FRANK. All right. 
So $120,000 for those four people. In other words, an average of 

$30,000 apiece. 
We're talking about for fiscal 1991. 
Mr. OLMSTEAD. That's correct for 1991. 
Mr. FRANK. And what's your current budget for fiscal 1990? 
Mr. OLMSTEAD. $1,865,000. 
Mr. FRANK. SO $120,000 is needed just to meet that statute, 

which would bring you up to $2.65 million, I gather? 
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Mr. OLMSTEAD. That's correct. 
Mr. FRANK. And you've asked for how much over that for fiscal 

1991? Well, you've asked for no cap at all subject to appropriations; 
is that correct? 

The Chairman has recommended $50,000 over and above that. 
Mr. BREGER. Yes, for fiscal 1991 our appropriation request from 

0MB is for $2,090,000. 
Mr. FRANK. But you're $1,090,000? 
Mr. OLMSTEAD. Right. 
Mr. FRANK. So that would leave you $35,000 over and above what 

you have to do statutorily, correct? 
Mr. OLMSTEAD. Correct. 
Mr. FRANK. NOW you've just said now however, that you believe 

that you need another $1,100,000. What would that be for? 
Mr. OLMSTEAD. Over the fiscal year 1990, $1,865,000. The total 

salary increases for the 24 FTE for 1990 and 1991, plus the SES in- 
crease  

Mr. FRANK. Please don't answer  
Let me take you step by step. 
One hundred twenty is for the statutory mandated one, correct? 
Mr. OLMSTEAD. Right. 
Mr. FRANK. You said you needed $110,000 over that? 
Mr. OLMSTEAD. Right. 
Mr. FRANK. Explain to me what that is for; don't go back to 

the  
Mr. OLMSTEAD. Basically what we're trying to do is restore the 

traditional levels of research from the appropriations, which if you 
go back 3 years where we've been at $1,865,000, we had about 
$200,000 for research activities in the Congress. Because of salary 
increases and the freeze in the appropriation, has gradually re- 
duced  

Mr. FRANK. Please tell me exactly where the $110,000 would go 
and then justify it. I don't know where it would go yet, then you 
justify it. 

Mr. OLMSTEAD. OK, it would go into research consultant con- 
tracts. 

Mr. FRANK. HOW many people, salary? 
Mr. OLMSTEAD. Those average $8,000 to $10,000 each so you're 

talking  
Mr. FRANK. I don't know what "those" are. 
Please, make believe I don't know anything, which would be 

true, about where the $110,000 is going to go. Are we hiring new 
people? Are we giving people raises? 

Mr. BREGER. I think I understand the confusion. 
Mr. FRANK. I don't see why it's hard. If I ask you where $110,000 

is going to go, why can't you tell me? 
Mr. BREGER. I apologize. Again, I think we had some confusion as 

to what you were after. 
The $230,000 figure that was referred to—first is the $120,000 for 

the SES and  
Mr. FRANK. That's statutory mandate. 
Mr. BREGER. That's statutory increase. 
Second, the rest of that figure would go to restore our appropri- 

ated research budget. This year we had  
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Mr. FRANK. NO, no, no. 
The one hundred ten thousand—how many people? How much 

money, whatever? 
You give me the justification and I would be glad to have that 

afterwards. 
But I first need to know what you're going to use $110,000 for, 

and you said it would restore your research effort—that could be to 
buy books, that could be to hire people. 

What will the $110,000 be spent on in very specific terms? 
Mr. BREGER. It would be to issue research contracts between 8 

and 10, and I can't be  
Mr. FRANK. It's for contracting out. 
Mr. BREGER. That would be to law professors to do studies which 

hopefully will result in recommendations of the Conference. 
Mr. FRANK. $110,000. Now, what's your current budget for con- 

tracting out research? 
Mr. OLMSTEAD. Current this year is we don't have any. 
Mr. FRANK. OK. so what $110,000 would do then would be to give 

you a capacity to contract out research which you don't now have; 
am I correct when you say you used to have it but  

Mr. BREGER. The situation is the following: The—is its contract- 
ing out for research. That's its guts. 

Mr. FRANK. YOU haven't been doing that lately? 
Mr. BREGER. NO, we haven't been doing it this year because of 

the budget—now I agree with you, that's not a good idea, and it 
can't go on because after awhile if you don't sow, you can't reap. 
However, we have included in our next year's budget request 
moneys that we can then go back to contracting out research. 

Mr. FRANK. That's what I just said, I understand that. 
You said something about 3 years ago. Would this be about 

where you were 3 years ago in that research capacity? 
Mr. OLMSTEAD. It wouldn't be exactly there, but it would be 

moving in that direction. 
Mr. FRANK. Not as much? 
Mr. OLMSTEAD. Not as much. Now, we do have research that we 

get from interagency transfers, but that's not appropriated money. 
Mr. FRANK. Interagency transfers that—you mean, you borrow 

people to do the research or you  
Mr. OLMSTEAD. Agencies want us to look into particular issues— 

and they transfer money under the  
Mr. FRANK. And then you can contract out with that? 
Mr. OLMSTEAD. That's right. 
Mr. FRANK. But this would give you $110,000—a chance to choose 

your own topics of research which you don't now have. So the only 
research has been basically agencies. 

But the 0MB appropriation request then leaves you only $25,000 
for research; is that correct? 

You said it was $2,090,000—1 make it you need $2,065,000 just to 
pay your mandated increases and stay where you are. 

Mr. OLMSTEAD. Personnel compensation and benefits is 
$1,439,000. The general administration is $450,000. So the remain- 
der of that goes to publications that we have to do, like the Federal 
Register, CFR  
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Mr. FRANK. HOW much research could you contract out for under 
the 0MB figure—$2,090,000? 

Mr. OLMSTEAD. We could probably do about five projects. 
Mr. FRANK. How much in dollars? 
Mr. OLMSTEAD. $60,000. 
Mr. BREGER. $60,000. 
Mr. FRANK. OK. 
Mr. BREGER. NOW, we don't suggest that this is an optimum situ- 

ation. 
Mr. FRANK. NO OMB figure? 
Mr. OLMSTEAD. Right. Those are small projects, too, they are not 

large. 
Mr. FRANK. I did want to get a sense of the difference. And you 

said you got the $110,000 that you would be looking for before you 
would get 8 to 10 projects? 

Mr. OLMSTEAD. Right. 
Mr. FRANK. All right. I have no further questions. 
Mr. Campbell. 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
I'd just like to begin by thanking my colleague and neighbor for 

a kind introduction. If I do as well as you on this subcommittee as 
well as in Congress I will be a very effective Member of Congress. 

I have two questions for the Chairman of the Administrative 
Conference. First of all, could you inform me to what extent ACUS 
was involved in research or in any of the briefs in the Ticor case, 
the challenging of the constitutionality of the fourth branch of gov- 
ernment? 

Mr. BREGER. We have no involvement in briefs in the Ticor case. 
I might add, we don't file amicus briefs as a matter of policy. 

Mr. CAMPBELL. Did you do any study or did you participate in 
that preparation of any materials of that? 

Mr. BREGER. We did not participate in the preparation. I think it 
is fair to say that the issue is such an essential one to the adminis- 
trative process that we have had, at various times, internal discus- 
sions about it. I believe we had at one time a colloquy, public 
debate or discussion, on the subject, but that's on the general sub- 
ject. We had no involvement in the preparation of briefs per se. 

Mr. EDLES. If I might add, Mr. Campbell, we did, in connection 
with the alternative dispute resolution statute that came before 
this committee—we did contract with Professor Bruff at the Uni- 
versity of Texas to look into the more general question of separa- 
tion of powers insofar as it touched on the arbitration aspects. But 
we did not talk about the independence of regulatory agencies 
which was at issue in the Ticor case. 

Mr. CAMPBELL. Did the Conference take any position on that 
issue? 

Mr. BREGER. NO. 
Mr. CAMPBELL. Last question. In preparation of your materials, I 

am interested if the Conference prepares any statistical compila- 
tions of complaints, resolutions, by agency? I'm speaking here of 
adjudication as well as a notice of proposed rulemaking. 

Mr. BREGER. The Conference did do this in the late 1970's. We 
have not done this since 1978. I will be the first to tell you that it's, 
I think, a tremendous problem that the U.S. Government has no 



218 

statistical capacity in administrative law and administrative proce- 
dure. 

We stopped doing it in 1978 solely because of budgetary reasons. 
To be very blunt, we don't expect to be doing it under the authori- 
zation guidelines that are provided us in the present bill; that is to 
say, the authorization limits of the present bill don't allow us to 
engage in any new functions. They allow us to continue the present 
functions that we're doing. 

Mr. CAMPBELL. But you would like to if you could? 
Mr. BREGER. Let me be very blunt—someone should. If you don't 

want us to to do and want another agency to do it, fine. It's scan- 
dalous that the U.S. Government doesn't have this capacity. 

I'll just give you a factual anecdote. In the debate over the Fair 
Housing Amendments of 1988, I believe, both the Justice Depart- 
ment and a number of members in the Senate came to the Confer- 
ence and called us up and had their staff members come to our 
office seeking statistics about ALJ's, because one of the issues in 
dispute was whether you should use AU's in in the first instance 
or whether the adjudication process for the Fair Housing Enforce- 
ment Act should go immediately to the District Court. 

We gave them our 1977 and 1978 statistics. We told them, these 
statistics are out of date but they are the best we have. Those sta- 
tistics were used on the floor of the Congress and were used in the 
papers regarding the Fair Housing Act—so people need statistics. 
They are going to use them. The problem is they are using those 
that are out of date. 

Let me add just as a matter of factual accuracy, that we do pre- 
pare under speciflc congressional mandate statistics on the E^qucd 
Access to Justice Act. 

Mr. CAMPBEIX. Thank you, Mr. Chairman. 
Mr. FRANK. Mr. Edwards. 
Mr. EDWARDS. Thank you, Mr. Chairman. I appreciate Chairman 

Breger coming here today. 
I was the author of the bill you referred to—the Fair Housing 

Act. We had quite a lot of information from administrative law 
judges because they were so heavily involved in the new process 
that you described. We always were wondering whether or not 
having the administrative law judges assigned to the agencies re- 
sulted in too cozy a relationship and, indeed, a number of them 
have recommended—I believe there might be pending legislation— 
that they have their own establishment and not be assigned to 
desks and offices in agencies where they might be under undue 
pressure, might form friendships that would get in the way of even- 
handedness. 

Mr. BREGER. That's correct. This is both a perennial complaint of 
the administrative law judges—many of them, not all; and I always 
want to say perennial legislation, but there has been legislation 
pending on this subject for a number of years. 

Mr. EDWARDS. Have you ever studied that or made a recommen- 
dation? 

Mr. BREGER. We made a study on this subject. And the Confer- 
ence, after a very heated debate—this is before my chairmanship— 
voted not to make a recommendation in the area. We have done 
studies of the separation of functions, which is a similar issue, in 
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the OSHA and OSHRC—the a^judicatory part of the OSHA—proc- 
ess, and, now my alphabet soup of Washington is about to fail, in 
the FMSHRC, or adjudicative part of the mine safety process. 

We have also proposed in testimony on that subject that there be 
an experimental ALJ corps set up for certain parts of the ALJ uni- 
verse to test how this notion of an independent ALJ corps would 
work. 

Further, we did propose, and the new banking legislation did 
adopt our recommendation, that for the banking agencies, there be 
a special corps set up. In the past, there had not been any judges in 
the banking agencies; the banking agencies had borrowed judges 
elsewhere. And we felt that this meant that the ALJ's were unlike- 
ly to build up the requisite—specialized knowledge and expertise 
which is the very purpose of having AU's. 

I'm sure we have, in one way or another, addressed this subject 
in other forums as well. But I can give you a written supplemental 
answer. I tried to be comprehensive in terms of what we've done in 
this area. 

Mr. EDWARDS. That is adequate. 
My last question is: Do you feel independent in making your 

judgments and recommendations? 
Do you ever feel that you're under pressure from Democratic or 

Republican administrations to tilt it in one way or the other? 
Mr. BREGER. One of the things that I have been proudest about 

and most careful to attend to is what I call the integrity of the Ad- 
ministrative Conference process. The contractors—again, usually 
law professors—give us their best thinking. I'm not sure we can 
muzzle them if we wanted to. But they are pretty independent in 
what they give us. 

One of my jobs is to make sure that the process is protected not 
only from the executive branch but from congressional interven- 
tion, and I think we're pretty successful in doing that. 

Mr. EDWARDS. Thank you very much. 
Thank you, Mr. Chairman. 
Mr. FRANK. Mr. James. 
Mr. JAMES. First, I'd like to recognize Tom Campbell. He has 

joined our committee as a lawyer, of course, and he will be a great 
asset to the committee and I am so delighted to have you here. I 
think you teach law at Stanford, do you not? He's a Harvard grad- 
uate and will be quite an asset to our committee. Thank you so 
much for joining us. 

Can you tell, if you would—and I want to thank you for your tes- 
timony and your candor and helping explain to us how it works— 
but can you tell us what kind of work you do with the Judicial 
Conference, and basically what the relationship is between you and 
the Conference? 

Mr. BREGER. We have two liaison members from the Judicial 
Conference who are assigned by the Judicial Conference to partici- 
pate in the work of the Administrative Conference. One, for many 
years, has been Judge Breyer from the first circuit, Steven Breyer. 
The second, I would say, historically, was Judge Carl McGowan, 
who served until his recent death. Kenneth Starr took over that li- 
aison position—to some measure at his desire. But as you know, he 
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recently left the court to become Solicitor General of the United 
States, so that second liaison position is open. 

That's our formal relationship with the Judicial Conference, al- 
though we have on a number of occasions forwarded to them infor- 
mation about recommendations that we have made that have 
impact on the Federal court system. Most well known, I think, of 
which in recent years has been the race to the courthouse recom- 
mendation, which resulted, I believe, in this subcommittee in legis- 
lation to reduce costly and wasteful races to the Federal court- 
house of appeals of Federal agency activities. 

Now, our agency was modeled in some respects—and this is clear 
in the legislative history—modeled on the Judicial Conference, the 
notion of bringing together agency officials from the different agen- 
cies. It was based in some respect on the Judicial Conference con- 
cept. 

And we were also modeled, to some extent, on the Federal Judi- 
cial Center, which, as you know, is the research arm of the Judicial 
Conference—the research, training, statistics-gathering arm. 

Now, historically, and indeed for the first year, we were able to 
do much of the same work because we received analogous funding. 
In recent years, however, the Federal Judicial Center, with six or 
seven times our funding, has been able to do things that we can't 
do, such as training new Federal judges. 

We think it's important that someone in the system train senior 
officials in administrative agencies about administrative law. 
That's not being done. If it's being done, it's being done on an ad 
hoc basis. 

Similarly with statistics gathering and with long term empirical 
research, which we are not in a position to do, given our funding 
structure and given the authorization limits proposed in this legis- 
lation. 

Mr. JAMES. Thank you so much, Mr. Breger, for your testimo- 
ny—most helpful. Thank you. 
Mr. BREGER. Thank you. 
Mr. FRANK. Let me ask Mr. Campbell, would you spell out for 

the recorder the case that Mr. Campbell referred to before. 
Mr. CAMPBELL. T-i-c-o-r, and it's Ticor Insurance versus, is it 

Maryland  
Mr. FRANK. I don't need the whole cite, I only need the spelling. 
Mr. CAMPBELL. T-i-c-o-r. 
Mr. FRANK. Thank you, appreciate it. 
When you make a reference in the transcript, I just want to be 

able to spell it out. 
Mr. Douglas. 
Mr. DOUGLAS. I have no questions; thank you, Mr. Chairman. 
Mr. FRANK. Mr. Breger, thank you very much, I appreciate it. 
If you can submit a numerical breakdown, the comparisons, how 

you use $110,000, what you could do under 0MB—you've got the 
drift of my questions. The more specific you can get, I think the 
better off we all are in terms of that. 

[The information follows:] 
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ADMlNISnUTIVE CONFEHENCE OF THE UNITED STATES 
ZIM L STREET. N.W, SUITE 500 

WASHINGTON. OC. 20037 
(202) 2S<'7020 

March 19,1990 

OFBCtOf 
THE CHAIRMAN 

The Honorable Barney Frank 
Chairman 
Subcommittee on Administrative Law 
and Governmental Relations 

Committee on the Judiciary 
U.S. House of Representatives 
B3S1-A Rayburn House Office Building 
Washington, D.C. 205IS 

Dear Chairman Frank: 

This responds to the various questions raised during the hearing on the reauthorization 
of the Administrative Conference for another four yean. You have asked that we be as 
specific as possible. 

1. You requested specific figures concerning the costs to the Conference stemming from 
statutorily mandated salary increases. Pub. L. 101-194, the Ethics Reform Act of 1989, 
signed by the President on November 30, 1989, provided for small salary increases in 1990 
and more substantial increases in 1991. Salary and related benefit increases (benefits are 13% 
over and above base salary) for the Chairman and the Conference's three Senior Executives 
stemming from Pub. L. 101-194 are as follows: 

Tom Salaries QnlV including Benefits 

1989: S327,400 $369,962 
1990: 343,000 387,390 
1991: 418,375 472.764 

Increase $102,802 

In addition to Pub. L. 101-194, other statutes or executive orders have mandated cost- 
of-living and associated benefit increases for the remaining 20 Conference employees (i.e., 
other than the Chairman and the three members of the SES). Taken together, mandated 
salary and benefit increases for 1991 will be $126,671. 

2. The Conference's 1990 budget does not permit us to devote any appropriated funds to 
independent research. Instead, as noted at page 38 of our February 21 prepared testimony, 
during 1990 we shall complete projects already in the pipeline or undertake projects, if 
appropriate, for which satisfactory inter-agency transfers of funds can be arranged. The 
President's fiscal year 1991 appropriation request includes an Increase of $214,000 over the 
fiscal year 1990 level. As indicated above, almost $127,000 of this amount will be required 
to offset statutorily mandated or automatic salary and benefits increases. Of the remaining 
$87,000, $38,000 will be used for inflation-related increases in general administration beyond 
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the Conrerence's control (e.g., rent, personnel service contract with GSA). That leaves almost 
$50,000 Tor programmatic increases in fiscal year 1991, which the Conference plans to devote 
to independent research, i.e., projects of our own choosing. 

$50,000 can fund between 4 and 5 relatively small new projects. This figure breaks 
down into two principal categories. First, we use outside consultants to provide the basic 
research. We typically pay our consultants between $8,000 and $12,000 per project. Second, 
we pay travel expenses for the consultant (if he or she is from outside Washington, as most 
are) and provide some funds for research assistance. The $50,000 figure does not include 
any overhead costs, such as salaries for Conference staff, travel expenses for out-of-towo 
committee members, or publication expenses, because they are accounted for elsewhere. 

You should understand that 4-5 research projects per year is not an optimum use of 
Conference resources. Nor is it any reflection of the need for analytic work on how to 
improve the administrative process. 

3. With respect to Congressman Campbell's question regarding our statistics collection 
responsibility, as noted in the prepared testimony, apart from our statutorily mandated role 
io connection with the collection of data under the Equal Access to Justice Act, the 
Conference will not redirect any funds in the next four years to re-enter the statistics 
collection business. Any redirection of existing resources would require the commitment of 
at least $125,000 of our appropriation annually. This effort would require one professional 
employee dedicated to statistics collection activities (roughly $75,000 in salary, clerical 
support and overhead), plus approximately J(50,000 in annual publication costs (none of the 
Conference's current personnel, however, are trained statisticiam). It is important that this 
task be undertaken somewhere in the federal government, even if it is not undertaken by the 
Conference. 

4. In response to your inquiry as to why the Conference has an appropriations ceiling, I 
include as an attachment a brief description of the history of the appropriations ceiling. As 
you will see, the ceiling was originally enacted in some measure because of the lack of 
certainty surrounding likely annual costs of operation when the Conference was in its 
infancy. Over the years the Office of Management and Budget has been prepared to remove 
the statutory ceiling and rely, instead, on the annual appropriation process to fix the 
Conference's budget. Four years ago, the Senate was prepared to follow suit. The House 
subcommittee declined to do so. 

5. Finally, you invited me to describe those areas in which the Conference could not 
redirect resources to increase its activity level absent a change in the ceilings contained in 
H.R. 3897, 

First, as explained in response to Congressman Campbell's question, given the proposed 
authorization levels, we are in no position to resume collection of caseload and individual 
case data. As I noted in my testimony, this government-wide inventory of formal 
proceedings at almost 30 agencies and departments, discontinued in 1980, provided a unique 
reference for persons concerned with issues of procedural reform or agency organization and 
management. In 1987, during debate over what type of civil penalty enforcement should be 
included in the Fair Housing Amendments Act, the Department of Justice urged that 
conciliation efforts, if unsuccessful, should lead to court enforcement. An alternate view, 
preferred by civil rights attorneys, would have required hearings before administrative law 
judges with review in the courts of appeals. Both sides asked the Conference for case data 
on the efficiency of administrative proceedings but we could supply data only through 1978. 

Likewise, the committee's present concept of the Conference's responsibilities does not 
embrace any systematic government-wide training of agency officials about the Conference's 
numerous recommendations — particularly those recommendations that cross agency lines. 
While I  believe that the training of agency officials about administrative law issues is 
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important, the present Conference focus is on research and other implementation activity. 
For the committee's information in evaluating the need to authorize such training for 
administrative officers, I enclose an article about the Federal Judicial Center and its work in 
training federal judges. The analogy between new judges and new executive officials is apt 
because the latter group is responsible for as many or more adjudicatory dispositions 
affecting the public. 

Finally, absent a request from another agency to conduct large-scale studies on a 
reimbursable basis, we do not plan to undertake any 'mega studies' or 'procedural audits.' In 
such a study or audit, we examine comprehensively an agency's overall statutory authority, 
its regulations, and its undocumented practices, with emphasis on procedures affecting 
individuals who must deal with the agency. Our purpose is to recommend across-the-board 
improvements in agency procedures. 

Sincerely, 

Marshall /. Breger Marshall /. 
Chairman 

Attachment 

MJB/gje 
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Hiatory of the Aooropration Cciliiu 
The ceiling on ippropriationi has been put of the Admioittrative Conference Act from 

the outset. Yet its inclusion resulted almost from happenstance. In the period before the 
Conference was created, the enabling statutes for independent agencies typically did not 
contain appropriations ceilings. The legislation in 1967 establishing the Federal Judicial 
Center likewise did not include an appropriations ceiling.' Budget matters were handled 
through the annual appropriaticns process. 

As introduced in both houses of Congress, the original legislation to establish an 
Administrative Conference (S. 1664, and H.R. 7200 and H.R. 7201, ggth Cong., 1st. Sess.) did 
not contain any appropriation ceiling. When the bill was being considered by the Hous« 
subcommittee, there was concern because no one seemed to know exactly how many 
members the Conference would actually have and, thus, what its annual cost would be. 
Congressman Libonati's views are illustrative: 

How much is this going to cost? It is a fact that you can have as many 
members as are invited. You then must pay travel ex|>enses, and, of course, 
expenses while they are in the city where you are holding your conferences. 

Now, this is a very important item and setting up costs is well known to the 
Members of the Congress who are well acquainted with that item .... 

Therefore it would be most preferable if a limitation were made on the 
membership, *no less than SO, nor more than 200,* if you so desire.' 

The Senate version of the bill had not placed any limit on membership and the Senate 
committee simply estimated that it would cost between $250,000-500,000 to operate the 
Conference annually.   The Senate passed the bill without any ceiling. 

In response to the concerns raised in the House, Conference supporters advised the 
subcommittee that, based on the operations and costs of the 1961 temporary Conference (the 
only available data), the agency would likely range from 75-91 members and cost 
approximately S2S0,000 per year.' These limitations were simply incorporated into the House 
version of the bill without any further explanation* and became part of the original Act. 

The $250,000 estimate turned out to be inaccurate and was, in any event, outmoded even 
before it became effective. To begin with, it had not included any salary for the Conference 
chairman or any of the full time professional staff because their salaries during the period of 
the temporary Conference were paid by their own agencies.' Moreover, salaries had 
increased between the enactment of the statute in 1964 and the commencement of 
Conference operations in 1968.'   To remedy what was fast becoming a financial crisis, the 

W^a r«d«rftl Judicial C«nUr prcvidaa r«Marcli and iraining aupport for th« couria in much tiM aama faahlon aa UM  * 
Confaranca'a OfQca of tb« Chairman providaa for th« axacutiva branch aganciaa and dapartmanU. 

^Eatabliahini Adminiatratira Ccnfaranca, Haatinf os S. 16«4, B.R. 7100, H.R. TMI Bafora Sulxocnmillaa No. S of 
tha Hoiua Ck>mniitla« on Iha Judiciair, Mlh Conf. Id 8«aa. 46-47 (tM4). 

'l»e4 Rouaa Haarinfa al 18-11, 4S-47, 48-M, iS-i4 (ISM). 

'Saa H. Rap. No. lt«t, SSth Con(., Id Saaa. 4 (ISM). 

Vdminiatrativa Confar«nca Authoriaation, Raaring oa 8. 1144 Bafbra tha SubconunltUa on Adminiatrakiro Practica 
and Procadura of tha SanaU Committaa on tha Judidair, Slat Conf., lat Saaa. 1-S (ISSB). 

'id. at S-i. 
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Conference in 1969 asked Congreti to eliminate the ceiling. The HOUM commiteee decided, 
instead, to increase the ceiling from S250,000 to S4S0,000. The lack of experience with 
Conference activities was cited as the justification. The committee, in the spring of 1%9, 
indicated: 

The Committee is persuaded that the present S2SO,000 limitation is unduly 
restrictive. It does not follow, however, that the ceiling on appropriations 
should be entirely eliminated. The Committee believes that, especially with 
regard to relatively new programs like that of the Administrative Conference of 
the United Stales, there is a real advantage in terms of legislative oversight to 
maintain some limitation on appropriations, (emphasis added)^ 

As 1969 wore on, the Conference's financial crisis became acute. The need to authorize 
appropriations beyond the original S2S0,000 became essential. As a consequence, the 
Conference decid^ not to press its case for elimination of the ceiling at that time. As the 
legislative session drew to a close in December 1969, the Senate committee simply approved 
the House version of the bill, noting: 

A persuasive case was presented in support of S. 1144, as introduced, to 
eliminate the ceiling entirely and to leave to the Committees on 
Appropriations the question of justification of funds to carry on the work ot 
this agency. However, this is a new agency. We do not write against a clean 
slate but haw a statutory ceiling already contained in the basic statute. The 
Chairman of the Conference has advised that a ceiling of $430,000, as 
authorized in H.R. 4244 will provide adequate latitude for budget 
requirements for the 'next 2 or 3 years.' He has urged this committee, in the 
interest of obtaining legislation now to meet the immediate financial needs of 
the Conference, to recommend similar legislation, (emphasis added)* 

Legislation was enacted in late 1969. By 1973, the Conference's actual appropriation had 
reached the S4SO,000 ceiling. 

Reauthorization legislation enacted in 1972 provided a substantial increase in 1974 
appropriations to $760,000 to permit programmatic increases, with gradual increases 
thereafter for normal inflation and growth to S9SO,000 by 1978.* Legislation enacted in 1977 
followed the same incremental pattern as in the past, authorizing gradual adjustments in 
appropriations up to S2.3 million for fiscal yean 1981 and 1982." The 1982 reauthorization 
legislation retained the $2.3 million ceiling through 1986." 

Although the Conference's authorization was $2.3 million from 1981 to 1986, the actual 
sums appropriated were well below that figure, averaging just over $1 million but reaching 
$1.48 million in 198S. Clearly the lower appropriations figure colored the Conference's 
authorization ceiling in 1986. Congress reduced the authorization to $1.6 million for fiscal 
year  1986 and $2 million for each  year thereafter  through   1990.     House Subcommittee 

^H.IUp. No. •1-S14, tIM Coof., Ut S«H. I (IMS). 

'S.IUp. No. M-tM, 91it Coii(., lit SM>. S (1969). 

*I>ub. L. 9S-tM, ae St>(. IMS (1971). 

"Vub. L. 9S-S9S, 91 Stat. S17 (I9T«). 

"Pub. L. 9T-S30, 9« St*t. ISIS (ISSl). 
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Mr. FRANK. We will next hear from Alan Morrison, who is a 
public member of the Administrative Conference of the United 
States, and several other things. 

STATEMENT OF ALAN MORRISON, PUBLIC MEMBER, ADMINIS- 
TRATIVE CONFERENCE OF THE UNITED STATES, 1980-89. 
SENIOR FELLOW. ADMINISTRATIVE CONFERENCE OF THE 
UNITED STATES. 1989-PRESENT, AND DIRECTOR. PUBLIC CITI- 
ZEN LITIGATION GROUP 
Mr. MORRISON. Mr. Chairman, thank you for the opportunity to 

appear here today. 
In most of my working life I am the director of the Public Citizen 

Litigation Group where I've been serving for 18 years—the group 
that Ralph Nader and I founded in 1972. 

From June 1980 through June 1989, I was a public, voting 
member of the Administrative Conference. I have now served my 
maximum term allowable, and I am now referred to as a senior 
fellow of the Administrative Conference, which means I have the 
privilege of speaking on the floor, going to committee meetings, but 
no longer voting. 

I am here today to offer my strong support for the Administra- 
tive Conference. I have no particular dollar figures in mind; I 
simply want to come here and tell you why I believe this is a very 
valuable governmental body. 

To say that the Administrative Conference is valuable is to seri- 
ously underestimate its worth. In my view, the Administrative Con- 
ference is unique within the Federal Government because much of 
what it does, if the Administrative Conference did not do it, no one 
else would. For instance, the Conference routinely makes studies of 
the Freedom of Information Act on areas such as the relation be- 
tween the FOIA and discovery; fees and costs; scope of exemption 
four, third party practices; computer records, and now they are en- 
gaging in a study of electronic mail. 

Second, they study the questions of attorneys' fees, the Equal 
Access to Justice, the question of how much outside government 
consultants should be paid when working for the Government, and 
also the use of lay persons in lieu of attorneys in the administra- 
tive process to reduce costs. 

It has also been the only governmental agency looking at ques- 
tions of alternative dispute resolution and regulatory negotiation 
across the board. 

It has been very much involved in the areas of government 
ethics. It produced a recommendation on transition ethics that no 
one else was looking at. It also produced a recommendation on tax 
deferral, allowing rollovers of investments for persons entering the 
Government, which was adopted by Congress last year. It has stud- 
ied financial disclosures for members of the executive branch; and 
is the only body that has looked at financial disclosures for mem- 
bers of Federal advisory committees. 

It has also looked at matters relating to the race to the court, 
jurisdictional provisions for judicial review of administrative 
action; and even in the Federal "Torts Claim Act area where the 
Conference took positions rather different from those espoused by 
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the Department of Justice and the Office of Management and 
Budget. 

The reasons for this, it seems to me, are worth noting also. There 
is no agency in government that would have the self-interest to un- 
dertake most of these studies, and if they had the self-interest, they 
wouldn't have the time nor the money to do it. 

Second, if they had the time or the money, they don't have the 
expertise that's assembled under aegis of the Administrative Con- 
ference. 

Third, even for those recommendations which deal with specific 
problems of specific administrative agencies, agencies would not 
undertake them in large part because of their lack of credibility. If, 
for instance, the Social Security Administration undertook a 
review of its own Appeals Council process, as one recommendation 
did, or if the Immigration and Naturalization Service reviewed its 
performance under the recent statutes dealing with questions of 
political asylum they would not have what the Conference has: 
Credibility that simply wouldn't be given to recommendations 
coming out of individual agencies. 

Moreover, no private party could ever undertake these kinds of 
studies in the depth and fullness with which they are done by the 
Conference. These are not simply legal analyses. Most of the stud- 
ies engage in empirical research, and one of the key elements of 
the empirical research is access to the Government decisionmakers 
and other people who have to actually carry out these administra- 
tive statutes. That access is assured through the Administrative 
Conference but would not be available, for instance, if a law school 
tried to do it or the American Bar Association section in the area 
attempted to do it. 

In the end, of course, the consultants who prepare those reports 
simply make the recommendations and do the groundwork. The as- 
signed committees review the matters fully, and the Conference 
fully debates and often changes the recommendations on the floor. 

Tliat gets me to the second point I want to make about the Ad- 
ministrative Conference and its uniqueness. This is an administra- 
tive, not an administration, Conference. There are approximately 
60 percent Government members and 40 percent private members. 
Most of the Government members are political app)ointees, but 
nonetheless, by tradition and by practice, the President does not 
call the shots. Each person is there on his or her own, from their 
own agency, making their best judgments about the problems 
brought before the Conference. Now, of course, when a matter di- 
rectly raise to that person's agency, it's unrealistic to think that 
the individual is likely to go against agency position. But that rep- 
resents very few of the Conference's recommendations. 

In my extensive experience, the members of the Conference 
listen carefully, they can be persuaded, and they vote their con- 
science in what they think is the best interest of the Conference 
and administrative law in general and not what the administration 
wants. 

As someone who has been very outspoken against many of the 
policies of the Reagan and Bush administration over the last 9 
years, I have been in the decided minority on the Administrative 
Conference. As I look around the plenary sessions I generally find 
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at most, no more than half a dozen people, I can spot as known 
allies on a given issue. And yet, time and again, members of the 
Conference are willing to listen to reason. They will be persuaded 
by sensible arguments about fairness and about the efficiency of 
the administrative process and will not take the party line against 
or for a particular position. 

The reason is that the members are professionals. They care 
about administrative law, and many of them also recognize that 
they will be back on the outside some day. Then they will no 
longer be in power, and they may or may not like what's going on. 
Therefore, they voted what they think is the best interest of long 
term administrative process. 

Finally, let me say one other word about the Conference that 
makes it unique. I know that with the fall of Drexel Burnham and 
many of the bankruptcies, the word "leverage" is not a very good 
word to use around Congress these days. So I use it with some cau- 
tion, but I believe with a great deal of applicability. 

I think I can say without fear of contradiction that there is no 
agency of the Federal Government that gets as much private fund- 
ing as the Administrative Conference does in relation to the size of 
its overall budget. If you look around the Conference, there are 
probably 40 members who come in regularly; no fee; occasionally 
some of them take travel expenses, but often not even that. Mem- 
bers work between, I would say, 25 and 100 hours a year, entirely 
gratis, on Conference business, reading reports, attending commit- 
tee meetings, attending plenary sessions. These are primarily law- 
yers or law professors who could command between $200 or $400 
an hour for their time on the open market. Yet, each one of them 
comes and chooses to spend their time assisting the Administrative 
Conference. 

Even Government members who come to the Conference do this 
as an additional duty that they have to undertake on top of their 
regular duties. I know of no other governmental body that is so 
heavily weighted in terms of its budget of having outside contribu- 
tions beyond the money that's appropriated by Congress. 

I think that is important, and the reason that people do this is 
because they honestly believe that the Conference is doing good, 
useful, important work, and because the Conference listens and re- 
sponds. I have been doing this for 10 years; I intend to continue to 
work for the Conference; and if I thought for a minute that it 
wasn't worth my time I'd walk out the door. 

That concludes my prepared statement. Thank you, Mr. Chair- 
man. 

Mr. FRANK. Thank you, Mr. Morrison. 
You think the contract-out research is important? 
Mr. MORRISON. It's important, it's essential. It enables someone 

from the outside, often an expert in the area, to pull together all of 
the materials. And if you didn't contract research, you'd have to 
have people on the staff doing it at a much greater expense. 

Mr. FRANK. YOU raised this and I just wanted to ask you, because 
much of my questioning of Mr. Breger was necessarily taken up 
with the housekeeping, the Ethics in Government Act, or whatever 
we called it last year, mandated certain increases. You mentioned 
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your afniiation with Mr. Nader. I am wondering, do you think we 
should rescind those increases, or do you support them? 

Mr. MORRISON. I do not encourage Congress to revisit that issue. 
Mr. FRANK. This is an agency with which you are very familiar— 

you mentioned the Nader affiliation, do you think that the in- 
creases for those people in this agency were reasonable? 

Mr. MORRISON. Yes. 
Mr. FRANK. Thank you. 
Mr. James. 
Mr. JAMES. NO questions. 
Thank you so much for your testimony. 
Mr. FRANK. Mr. Douglas. 
Mr. DOUGLAS. NO questions, Mr. Chairman. 
Mr. FRANK. Mr. Campbell. 
Mr. CAMPBELL. Mr. Chairman, it's going to be great on this sub- 

committee. I like the way you ask questions. 
I do want to ask just one quick comment of Mr. Morrison—and 

thank you for your testimony, it's a pleasure to see you in this new 
capacity. I've seen you in at least three others. 

The question deals with one of whether your judgment from your 
position as an advocate for the public interest in litigation might 
suggest that we should have expertise focused in the judicial 
system the way we do in the Administrative Conference. 

I've seen you before the D.C. Circuit, and the question occurred 
to me several times whether it might be wiser to restrict the joint 
jurisdiction in circuit courts in administrative appeals. 

What we have presently, as you know, is oftentimes a race to the 
courthouse. If you have an economic case you might want to get to 
the seventh circuit as quickly as possible. If it was the days of 
Judge Basillon and you represented public interest, you may want 
to get to the D.C. Circuit as quickly as possible. 

"The question occurs to me—and I'll just use this opportunity to 
ask you whether it might be wiser to restrict these multiple juris- 
diction for appeal of agency rulings, and whether we oughtn't to 
try to develop expertise in the D.C. Circuit as the administrative 
court of review analogous to the expertise we've developed in the 
Administrative Conference? 

Mr. MORRISON. Of course, the Administrative Conference is 
purely an advisory body, and the D.C. Circuit would be a decision- 
making body, so in that sense they would be different. 

My own view is that people who are aggrieved by agency deci- 
sions should not be all forced to go into the D.C. Circuit, that there 
are advantages in people going to different locales. One of the race- 
to-the courthouse problems that we used to have has been cured by 
a recommendation from the Administrative Conference because 
now if there are multiple appeals filed in different circuits, under 
the race-to-the-courthouse legislation adopted by Congress several 
years ago, those races are resolved in a seemly rather than an un- 
seemly matter. 

Mr. FRANK. If the gentleman will let me intervene, that was a 
recommendation of the Conference procedure—I think one of the 
early things this subcommittee acted on and saw into completion in 
1987, that piece of legislation that you're talking about. 

Mr. MORRISON. I believe that's correct. 
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The other thing I would say is that there is a committee that was 
mandated by Congress about IVa years ago called the Federal 
Courts Study Committee, chaired by Third Circuit Judge Joseph 
Weiss. That committee is about to issue its report—I think the due 
date is April 1. 

The tentative draft of the committee recommendation deals with 
that very question that you raised. A subcommittee chaired by 
Judge Posner from the seventh circuit, and I think, those views 
now reflect the views of the full committee, although they haven't 
finished their deliberations, has been adverse to requiring all ad- 
ministrative law cases to be channeled into a single court. I would 
commend your review of that report when it's issued. I think it's 
obviously a question for the committee. 

There is another issue which has been raised of whether cases 
should go to the District Court or the Court of Appeals—that's an 
issue which also presents a number of interesting jurisdictional 
problems and the committee might want to take a look at that 
also. 

The Conference has done some studies on that although not in 
recent years. 

Mr. CAMPBELL. I thank you for a thoughtful answer, and I have 
only one followup, and that is whether you thought it was a wise 
idea to consolidate Customs, Patent, and Trade cases in the CAFC? 

Mr. MORRISON. Of course, they are consolidated with a number of 
other things as well, that is  

Mr. CAMPBELL. And claims. 
Mr. MORRISON. Claims. Some Federal tax cases. Office of Person- 

nel Management cases, veterans' cases, Government contracts 
cases. And I start to get worried that this is becoming too much of 
a specialized court—too general, and at the same time too special- 
ized. 

Mr. CAMPBELL. SO you do express some reservations about that 
concentration? 

Mr. MORRISON. Yes. 
Mr. CAMPBELL. Thank you. 
Thank you, Mr. Chairman. 
Mr. FRANK. Thank you. 
Mr. Staggers, do you want to go another turn? 
Mr. STAGGERS. NO, sir. 
Mr. FRANK. Thank you, Mr. Morrison. We appreciate your testi- 

fying and this has helped and clarified some issues for me and we 
will be doing what we can. Obviously, we're constrained overall by 
budget limits but I think you've made a very good case. 

If there are no further questions, the hearing is adjourned. 
[Whereupon, at 10:50 a.m., the subcommittee adjourned, to recon- 

vene subject to the call of the Chair.] 
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The Honorable Barney Frank 
Chaliman 
Subccnmlttee en Adnlnistratlve Lav 

and Govemnentai Relations 
House Committee on the Judiciary 
B3S1-A Rayburn House Office Building 
Nashlngtcn, O.C.    20515 
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Dear Mr. Chairman; 

The Federal Bar Association Is a 15,000 member professional 
association whose members are employed by every agency and military 
department of the federal government; huxlreds of the nation's most 
prestigious la* fims, corporations, trade associations and laa 
schools; and the courts of the United States. Me are firmly 
dedicated to the promotion of the sound aetalnlstratlon of Justice In 
the federal administrative process. 

Because the Administrative Conference shares our dedication to 
the ijuprovement of the federal adilnlatratlve process and, over the 
years, has earned a reputation for practical scholarship and 
objectivity, the FBA petitioned for, and <as granted, organizational 
status recognition in the Conference in 1968. On March IS, 1989, the 
Association's National Coincil, our pollcy-naking body representing 
the membership, adopted the enclosed resolution ahich urges Congress 
to reauthorize the Conference at a budget level sufficient to permit 
it to perform and expand Its role as the govemnent's preeminent 
institutional advocate of reform of the federal adnlnlstratlve 
process. 

I am pleased to transmit the resolution to you and request that 
it and this letter be Included in the record of the Conference's 
reauthorizatlon hearings. The Federal Bar Association strongly urges 
the committee to give favorable consideration to the Conference's 
reauthorizatlon and budget needs. 

%MiL:tM^ 
Ulllaa R. Roble 
President 

Honorable Oan Glidaaan 
Honorable Bruce A. Morrison 
Honorable Harley 0. Staggers, Jr. 
Honorable Don Edmrds 
Honorable Cralg T.  Janes 
Honorable Lanar 3aith 
Honorable Chuci( Douglas 
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Rasolutlon 89-1 

RESGLirnCM IN SUPPORT OF 
HEMmORIZATIM OF IK 

MKDUSnwnVE OVFDENCE OF T)C UNTIED STATES 

t»£REAS the Federal Bar Association is a 15,000 menber professional 

association whose members are employed in every agency and military department 

of the federal goverment, hundreds of the nation's most prestigious lav 

flxas, corporations, trade associations and la» schools, and in thrcourts;  

ltCR£AS the Federal Bar Association is dedicated to the promotion of the 

souY) administration of Justice in the federal sector; 

MCRCAS the Administrative Conference of the United States has performed 

enormously inportant wrk to study, reform and improve the operations of the 

federal goverment and protect the public interest by bringing together 

members of the p«i)lic and private sectors to analyze the efficiency and 

fairness of the adninistrative process; 

HKO£AS the Administrative Conference has been hi(^y effective in 

persuading federal agencies and departments, the President, the Congress and 

the courts to adopt improvements in their processes to enhance the equitable 

consideration of public and private interests; 

t»EREAS the Administrative Conference has served. In the aords of the late 

Judge Carl HcGovan, the "Guardian of the Regulatory Process;* 

MO MKEREAS no other public or private agency can perform the work now 

undertaken by the Conference; 

NON, THEREFORE, the Federal Bar Association strongly urges the Congress to 

reauthorize the Attalnistrative Conference at a budget level sufficient to 

pendt It to perform and expand its role as the government's preeminent 

Institutional advocate of reform of the federal attainistrative process. 

The President is authorized to connunicate this resolution and report to 

the President of the United States and appropriate neatms of Congress. 
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